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CASES 


ARGUED AND DETERMINED 

IN THE 

Court of KING’S BENCH, 


«N 

Michaelmas Term, 

In the Forty-third Year of the Reign of George III« 


Richards agatnji Harris. 

Afrv* 9th, 


J^UR ROUGH moved to fetalide a verdift for irre- 
gularity in an action on the cafe on promifes, on the 
ground of the plaintiff’s not having given a term’s notice 
of trial, as required by the pra£lice of this Court, founded 
on the rule of Court of 1^554(5), %vhcre no proceedings 
have been had for a year before, which was the cafe 
here. He obferved, however, that in laft Hilary vacation 
(which was within the year), a notice had been given, 


It 18 not necpiTa- 
ry to give a f/TTi’s 
notice of trial 
a* ter proce 'dings 
in the caufchavc 
been fuf pended 
for a year, if 
within the year 
the plaintiff gave 
notice that he 
fhould proceed 
again; bu^the 
common notice 
of trial Is fufB* 


(e) This is a rule of Court of C. B. applicable to cafes where no proceed* 
ings have been bad for four preceding terms, exclufive of the term in which 
the laft proceeding was had. But the fame praAice was adopted in {bis 
Court in 5 and SCrfo. 2. {vide note to Hal<y v. Riliy, Dougl, 71.) in cafes 
where no notice of proceeding has been given within* a year* Per Mafler 
Benton. Vide iCromft, Prac. 

VoL. III. B 


that 
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i3o 2. that after Eafler term then next the plaintiff would pro- 
■ cecd in the caufe } after which the common notice of trial 

was given : and he fubmitted that fuch previous notice 
FiAKRis. within the year, upon which no proceeding was had, did 
not fupcrfede the neceflity of the term’s notice. But 

ST/^ij Courty after confulting the Mafter, faid that the 
praftice was fettled othcrwife : and therefore the notice 
of trial being fuflicicnt. 

Rule refufed (a). 

[a) So a notice of trial, though countermanded, prevents the neceflity of a 
tcim'b notice, z'Tidd's Frac, 682 . cites 2 -Jiu/A* 457* ^5^* 


•Tuef.hyf 
Nv'v. 9ih. 


Hope againjl Bague and Thompson. 


Where the pUin- 
tiff had if’fov- rc 1 
judgment ag.dnrt: 
a tt-fljtor ill his 
lifetime, and af- 


'^HE plalntiil' declared in debt in the detimt only 
againft the defendants as executrix and executor of 
C. Bagui i for that whereas the plaintiff in the lifetime 


ImiTmcMt of ex. oi the tedutor, by the judgment of B. R.y recovered 
ccut^oii Jiiai.lit a.rainJl him a certain debt of 4,200/. and cods, and after 

the executors in t* 


f ire fjiiaiy upon 
which jiidgmciit 
lie fued till* exr- 
cutnis In debt in 
tiic detirrr^ fug- 


the tellatur’s death the plaintiff had judgment of execu- 
tion on feire facias againft the defendants, executrix and 
executor as aforefaid, for the debt and damages aforcfald. 


gCilhig a 
tdtfit ^ he'd tliJC 


to be levied de bonis teftatoris, in the hands of the de- 


the executors be- 
ing fixcdconcl'i- 
fivc^y with jfltta 
by fuch Utter 
jiidgmii.it, the 
iii'uc upon r.Dfi 
detifiet lay upol 
them to prove 
The due adminl- 


to be adminillercd j wlilcli j’udgmcnt and award 
of execution remain in full force and unfatisfied. And 
that after the faid judgment againft the teftator, and be- 
fore the exhibiting the plaintiff's bill, aflets came to the 
defendants’ hands to the value of the debt and cofts : and 


fl rail on 
jre-'iing 


f-t' fuch , , 

oihrrwifc thr plainriff w.is enthUd to rt-covrr. A declaration againff an cxfcutcr fug- 
a f taint brought in c.-iC eietlnst only is ai any rate cured by vcrdi^t. Vtulf-mhie that 
dc.nt of the verdiil the plaintiff on fuch a declaration may take ju4^nient di bonii 


ufaicr’s. 


then 
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I 

then fuggefts a devaftavit ; whereby an a£lion has ac- 1802. 

crued tothe plaIntiiF to demand of the defendants 4,200/. ' 

and cods : bat to pay the fame, the tedator, in his life- againfi 

time, and the defendants, as executors, fince his death, ®ACtfx. 

have refufed, &c. To this the defendant, Zarah Bague, 
pleaded, i. Non detinet, 2. Plcne adminidravit ; and 
the defendant Thompfon pleaded only plene admini- 
ftravit. 

At the fittings before lad trinity term, before Lord 
Ellenboroughy the plaintilF proved the original judgment re- 
covered againd the tedator, and the judgment in feire 
facias againd the defendants (admitted to be founded on 
the return of two niliils ;) and it alfo appeared that the de- 
fendants had paid a limple contraf); creditor of the teda- 
tor’s to the amount of 1500/. And the principal quef- 
lions were, Whether it were neceffary in this form of de- 
claring in the di'limt only to prove an actual devadavit or 
wading of the alTcts, as alleged in the declaration ? And if 
fo. Whether the evidence given were fuflicient to prove 
that fa£t ? For though the judgment in feIre facias againlb 
the executors was admitted to be conclufive evidence 
of aflets, yet it was denied on the part of the defendants 
to be any evidence of a devadavit, which they contended 
was put In idue upon the plea of non detiuet : and as to 
the payment of the fimple contrail; creditor, that was no 
devadavit, provided there were aflets ultra to cover this 
higher demand, which were admitted by the judgment 
in feire facias. In anfwer to this it was urged that ths 
plea of plene adminidravit, however irrelevant in itfelf, 
was at lead evidence of an adniiflion by tlie defendants 
that they had not alTets fuflicient ultra what had been fo 
paid. A verdi£l having palled for the plaintiff, 

13 2 Afanley, 
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1802. 

Hors 

againft 

Bagvs« 


Manley^ in the laft terni) moved to fet it afide, on the 
ground that the a£lion being in the detinet only, and not 
in the iehet and detinet^ as it ought to have been, was 
founded folety in the tort ; and that the plea put in ilTue 
the whole declaration, of v/hich the dev€t/Iavit was the gift, 
which it lay upon the plaintiff to prove, and which he 
had failed in doing for the reafons before urged. That 
except the cafe of Skelton v. Haivling (o), there was no in- 
ftance in the books of a devaftavit fuftained without proof 
either of a previous fcire fieri inquiry, or of a return of 
nulla bona to a fieri facias ; and he referred to Williams 
V. Roberts (3), Erving v. Peters (r), and Tidd's Practice (rf). 


Erjkine and Warren refifted the rule on the ground 
that the pleas of plene adminillravit by each of the de> 
fendants were wholly out of the qucftion, as they were 
concluded to admit affets by the judgment in fcire facias 
againft them ; and then it lay upon them to account for 
the due adminiftration of the affets, the fuggeftion of the 
devaftavit being a mere matter of form : and they relied 
on the cafe cited of Skelton v. Howling. But they infifted 
that if any other evidence were wanting of a devaftavit 
beyond the judgment in fcire facias, and the mere a£); of 
detaining the debt after fuch acknowledgment of affets, it 
was fupplied by the proof of the payment to u (imple con- 
trafk creditor, in prejudice to the judgment creditor. That 
though it were more ufual to declare againft executors in 
the debet as well as detinet ^ yet it was not neceffary fo to 
do, becaufe the debt was fixed by the judgment againft 
the teftator, to which by the fcire facias the executors 

(«) I IfVf. 458. (i) 7- 

(c) ^TermRef, (85. (‘^) * vol. 1039*40. 

were 
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were made parties ; and therefore the gift of the adion, 
even in the ufual form of declaring, was the detinet. 

The Court then difcharged the rule ; conGdering the 
judgment in fcire facias as concluGve againft the defen- 
dants, that they had aftets, and that they were eftopped 
from faying the contrary ; and therefore that the pleas of 
flene adminijlra'utt, pleaded feverally by the defendants, 
Alight have been demurred to. Then being Gxed with 
aGets, the iftue on the plea of non detinet lay on the execu« 
tors, to prove that they had properly adminiftered the ef- 
fe£ls of their teftator, of which they had given no evi- 
dence, and were therefore proved to have detained the 
debt in the terms of the iflue. And Lawrence J, referred 
to the note by Serjt. Williams at the end of the cafe of 
Wheatley v. Lane{a)y where all the cafes were colle£fed 
with great learning and ability ; amongft others that of 
Skelton V. Hawlingy which was laid in the detinet only, as 
appeared by the explanation there given of the report in 
Wilfon, which was fliewn to be inaccurate. 

Manley thereupon moved in arreft of judgment, on the 
ground of the incongruity which would appear upon the 
record. For on this declaration in the detinet only, it muft 
be taken to be a debt of the teftator’s, on which there can 
only be judgment de bonis teftatoris for the debt, and de 
bonis teftatoris et G non, &c. for the damages for the delay; 
even though the executors Iiave pleaded a falfe plea, as pie- 
ne adminiftravit, wliich is found againft them, 5 Com, Dig. 
Pleader. 7. D. 16. Whereas it appears upon the face of 
the declaration that the defendants were concluded by the 
Judgment in fcire facias, and therefore that it is' become 


1802. 

Hope 

agabtfi 

Bagve* 


1 Saund , 216. 219.* 219. </• 

B3 


their 
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1802. 

Hope 

againft 

£aguz« 


their own debt, lof which (here ought to be judgment dti 
bonis propriis. And in Salter v. Qddbold (a), it was ad<« 
judged on demurrer that an admiuiUrator could not be 
fued in the detinet for money due in the intedate’s life- 
time, and alfo in the debet and detinet^ for other money 
due in his Qwn time, which were joined in the fame ac;- 
tion. 

Mrjkine, Woody and Warretty now (hewed ca\ife, and 
faid that it was unnecelTary to condder whether the decla- 
ration ought properly to have been laid in the debety aa 
vvell as detinet, (ince at mod it was only a defeat in form, 
which was cured by verdift, according to the cafes of 
Coomber v. W otton {b)y Frevin v. Pa^nten (c), Burlattd v. 
Tyler (d)y and Lee v. Filmy {e). 

Gibbs and Manley contra admitted that the dcfe£k ti^as 
cured by the (jatute of jeofails. 

LordELLENDOROUCii Ch. J. There can be no doubt of it, 
IJut even independent of the ilatute, if the plaintiflT may 
charge an executor in the debet and detinet in this cafe fo 
as to entitle himfelf to judgment de bonis propriis, furely he 
may wave part of his right, and charge him in the detinet 
only, fo as to entitle himfelf to the Icffcr judgment de bonis 
teftatoris. 

Lawrence J., in corroboration of the opinion inti- 
mated by the Lord Chief Juftice, referred to Royjlon v, 
Cordrye debt in the detinet was brought againft 

an executor for rent accrued in his own time ; and after 

(a) 74. (i) 1 Sid. 342. (f) iLev. *50. 

(d) a Id. R >y. 1391. («) Jb. 1513. (f) All. 4 a. 

\'crdI6t 
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verdifl quod detinct, HaUs moved in arr<?ft of judgment 
that the a£lion ought to have been in the debet and deti- 
net. But the Court gave judgment for the plaifitifF; for 
the foie inconvenience was to the plaintiff himfelf^ who 
waved his advantage to demand fatisfa£lioii out of the 
edate of the defendant hlmfelf, and contented himfclf 
with what the teftator^s eftate would afford. And he ad- 
ded, that if the plaintiff could take fuch a judgment in this 
cafe, it was not to be arrefled \ and that was for him to 
determine. 

per Cvriam^ Rule difeharged. 


The King againji The Governor and Diredlors of 
the Poor of St. Mary Magdalrn Bermond- 
SLY, in the County of Surry. 

order of SefTions was returned into this Court by 
certiorari, reciting that at the General Quarter Sef- 
fions for tlie county of S^rryy &c. an appeal was made by 
y. Rollsy El’q. againd a rate or afl'effment made for the 
relief of the poor of the parifli of St. Mary Magdalen 
Bervtofidfty^ in the faid county, on the ground of being 
over-rated ; which rate was entitled, A rate or aflefl- 
ment made 3d of yune 1801 by the Governors and Direct- 
tors of the poor of the parifj of St. Mary Magdalen Ber* 
mondfty^ in the county of Surry^ for the relief of the poor 
of the faiil parilh, upon all and every inhabitant, See. pur- 
fuant to the aft of Parliament made for amending and en- 
larging the powers and rendering more efteitual the a£l: 
of Parliament made for afeertaining and coHedting the 
poor’s rates, and for better regulating the poor in the faid 
parifli, and for other the purpofes. therein mentioned, at 

B 4 the 


1802. 

agahtfi 

B.'iCUS. 


lovh. 


Perfons a4'pojnt- 
cd by an adt of 
parlumcnt go- 
vtrrnois and di- 
re dtors of ihe 
poor of a certain 
paTifh) and made 
Ji.ib.e upon ap- 
pt: '.I again It a 
mad i* by 

them to tbe pay- ■ 
meiit of colts in ‘ 
cafe the ScJlicns 
O^outd award any 
to the appellant^ 
cannot be wit- 
nelJVs on fuch 
appeal ; though 
in truth only 
tt and cil«^ 

tided to be re. 
imb-ufed fuch 
colls out of the 
pjrocoial fund , 
ti*r they are par- 
ties to the caufe 
and liable to rha 
colls ill ihe lit ft 
InHancei 
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The Governors^ 
&c. of the Poor 
of St Mary 
Magdalen^ 
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the rate of 6 i. in the pounds Sec. which rate was allow- 
, ed and confirmed by the Juflices in SefEons. Thereupon* 
upon due proof that the notices required by the faid a£ls 
had been given by the appellants and that he had entered 
into recognizance to try the appeals and to abide the judg- 
ment of the Courts ^"<1 to pay fuch cods as might be 
awarded : and upon hearing counfel on both fidess exa- 
mination of witnelTes upon oaths and the pjemifes fully 
confidered ; it was ordered by the Seflions that the ap- 
peal fhould be allowed, and the rate on the appellant re- 
duced, &c. : and that the faid Governors and Directors 
fltould forthwith pay to the appellant 30/. cofls : fubje£t 
to the opinion of this Court on the following queftion ^ 
“ Whether the Governors and Dired^ors, &c. appointed 
by the fcveral a£ks in that behalf palFed, were legal wit- 
nefles for the refpondents on the heating of the faid ap- 
peal } Thomas Carter^ one of the Governors and an inha- 
bitant, being tendered on behalf of the refpondents, and 
reje£led by the Court ?” 

The flat. 31 Geo. 2. e. 45. i, 2. ena£ls, that the 
churchwardens, overfeers of the poor, and veftrymen of 
the parilh of St. Mary Magdalen BermonJ/ey, or any nine 
or more of them, ihall meet in the vedry room in Whitfun 
week, or oftener, from time to time, as occalion fhall re- 
quire, and afeertain the amount of the rate for the relief 
of the poor, and within eight days afterwards to make an 
aflefTment accordingly. By f. 8. the fame body at a public 
meeting, diall, if they think fit, annually or oftener, ap- 
point a treafurer (removeable at their pleafure) for the re- 
ceipt of the monies to be colle£led by the faid rates, and 
all other monies applicable to the relief of the poor of the 
pariih, who (hall account for the Aims fo received, and 

pay 
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pay over the balance to the perfons appointed by the body 
to receive the fame, to be applied to the purpofes of the 
ad. And by f. i6< fuch rates are to be collefled either 
by the churchwardens and overfeers or certain colle^lors 
chofen by the body, in the manner therein mentioned. 
By f. 19, if any perfon (hall find himfelf aggrieved by the 
rate, he (hall firfi apply for relief to the vellry of the pa- 
ri(h, and if not relieved (hall be obliged to pay the rate, 
and then upon appeal to the next General Qiiarter Scf- 
fions holden, &c. if it appear to the Juftices that he has 
overpaid, they may order the money to be refunded. By 
f, 9. amended by_/?. 3 1 Geo. 3. c. i^.f. i. upwards of 50 
of the principal inhabitants of the parifii by name, to- 
gether with the refident Juftices of the Peace, Rector, 
Churchwardens, and other parochial officers for the time 
being ** (hall be called Governors and Dire£tors of the 
poor of the faid pariOi j” to whom all the powers given 
by the firfl: afi to the veftry are transferred, (except that 
of elefting the Governors and Directors). And a me- 
thod is pointed out of making fuch election, in cafe of a 
vacancy by the death or removal from the parifii of any 
of the perfons named : which Governors and Dire£lors 
are difqualified under a penalty from having any interefl 
in any contrails to be made by them for the relief of the 
poor. But by the firfl a£l they are enabled to make by- 
laws concerning the difpofition of the money raifed and 
for the regulation of the poor j and any five or more of 
them may dir'e£l the payment of monies by the treafurer. 
And by f.l\. of the fiill a£l, all. laws relating to the poor, 
not thereby altered, are to remain in force. By f. 6 . of 
the lafl a£l, the Governors and DIre£lors are at all meet- 
ings to pay their own expences. And by feveral fubfeqtient 
claufes, in all cafes where Juflices of .the Peace are em- 
powered 
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powered to proceed on the complaint of the church war* 
dens and overfeers df the poor, they may proceed in like 
manner on tlie complaint of the Governors ami Direc- 
tors. And it is enabled that any inhabitant of the faid 
parilh, although rated and paying rates for the relief of 
the poor, may upon any trials hearingy eaaminationy or others 
nvifey touching or concerning the execution of this or the Jornur 
aPiy be deemed a competent •ivitnefs" Alfo the faid Gover- 
nors and Dire£lors fhall fue and be fued for all matters, &c. 
in the name of their treafurer for the time beingy and he ftiall 
be indemnified out of the monies ari/ing under the find acls, 
Alfo any perfon appealing to the Qiiarter Selfions, Orall, 
bclides giving a certain notice in writing to the treafurer 
or clerk to the faid Governors and Diretlors, enter into a 
recognizance to the faid Governors and Diretdorsy before fomc 
Magiftrate, conditioned to try his appealy and abide the order 
ofy and pay fitch cofis as Jhall be aiuarded by the Jufiices at 
fitch ^tarter Sifiions % and the Sedions, on due- pro f of 
fuch notice, &c. fliall hear and (Inally determine the mat- 
ter of fuch appeal in a fummary way, ** and aivard finch 
“ cofis to the party appealing or appealed againjly as the faid 
“ Jullices lhall think proper.” 

Lanves in fupport of the order of SelTions maintained 
that the witnefs tendered by the refpondents, who was in 
truth one of the panics to the fuit, was properly reje£led 
as a witnefs. ift. By the general rules of law no party to 
a caufe can be alfo a witnefs, it being contrary to the firfl: 
principles of jullice independent of any pecuniary interefl:. 
adly. No perfon interefted in the event can be a witnefs ; 
and here the perfon tendered had a direct intcreft, as the 
ftat. 31 Geo. 3. enables the Seflions to award cofts againll 
either of the parties to the appeal ; and in fa£l cofts were 

awarded 
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Rwarcied againft the r^fpondentSj (of whom the wlttiefs 
was one) in this very cafe. It cannot vary the confidera- 
tlon of the quediun that he (food in the charaffer of a 
bare trudee ; for though in fome cafes perfons (fanding 
in that charadf^'r have been admitted as witneil'es, though 
legally intereffed in the event » yet never where the fame 
perfon was a party on the record, and alfo liable in the 
firft indance to the payment of the cods. Therefore an 
executor who was ledbr of the plaintiff in an ejeffmenty 
though he had no beneficial intered, could not be received 
as a witnefs; rior in like manner a prochein amy fuingfor 
an infant ; nor even a mere dranger who has undertaken 
to the attorney in the caufe to be anfwerablc for his cods. 
Then, 3dly, the claufe enabling inhabitants rated to be 
witnefies does not reach this cafe. lie was then inter- 
rupted by 


1802. 

The King 

agahip 

Th?. Governors 
&c. of the Voov 
of St. 

MACnALElC'y 

Hekmonusst-. 


Lord ELi-ENnoROURH C. J., who obferved, that it lay 
on the other fide to produce fome authority to fiiew, that 
one who was party to the fuit and liable to cods, though 
a trudee, had eyer been admitted as a witnefs in the 
caufe. 


Nolan and Wcthcrell contr^, admitted that they had not 
met with any cafe exa£lly like the prefent ; but the neared 
was Rex v. IVccdland (•»), where on the fird hearing of the 

I Ttfrw a6 1 . The firft cafe came 011 to be argued xtiMlch* 
»6 CTro. The courifel were- g ing ujum the argument of fraud, but were 
foon interrupted hy Lord Alanfitld C. J. who faid— Tho great point here is 
as to the jullirjcs not having received (he tenimony of N^tthcoit. It was ob- 
jected to his copipcteru y that he was afiefied to the pari Hi ra'e.i : but the an- 
fwer is, that it appears there was an agreement between the landlord and ' 
jtenant that the former fliould ind<*mni/y the latter fiom the afll-nincntj 
and the tenant had a r'ghc to dedudl it out of his rent: tlicjefore the Seilions 
o’lght to have lv.a;d hiiji. MS. 


cafe 
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cafe the Court were of opinion that a perfon who was 
rated and paid for land which he rented in the parifh was 
a good witnefs for the parifh, his landlady being under 
covenant to reimburfe him again fuch payment. An exe- 
cutor who takes no beneficial interefl under the will is a 
competent witnefs to prove the teftator’s, fanity (^i) ; and 
fo to prove a codicil fetting up again the firfl will after a 
fecoiid made [b ) ; and yet he would be liable in the latter 
cafe to refund what he had paid away if the will were fet 
afide. So in Weller v. The Governors of the Foundling 
Hofpital (r), where the a6tion was brought for digging a 
well and eredling a pump for the hofpital, feveral of the 
governors were examined as witnefles for the defendants^ 
though it was obje£ied that they were parties on the re- 
cord : but Lord Kenyon C. J. anfwered, that they were 
fued in their corporate and not in their natural and indi- 
vidual capacities. So here the refpondents were not an- 
fvverable for the cods in their individual capacities; but 
were entitled bj the neceflary coiiftrudlion of the aft of 
parliament, though there were no exprefs provifion for 
that purpofe to direft the payment to be made in the firft 
inllancc out of the parochial fund placed under their con- 
trol. But further they urged the incongruity which 
would arife in the conftruclion of the aft, if by the exprefs 
enaftment of the Legiflature an inhabitant were made a 
competent witru'fs who had a direft and beneficial interefl 
in the event of the fuit; and yet a governor, who as fuch 
had no benefichil interefl and a mere nominal liability, 
faould be deemed incompetent. From whence they ar- 
gued, that by the exclufion of the greater was neccflarily 

(^) GffcJfit/e V. Wexford y Dough 139. and Lcive v. yolfiffe^ j Blai» 

365. 

(^) UaUtt V. fyi jiny cited 4 Burr. 2154. 

ftf) Ftakis Ni. Fri, CafeSy 153. 
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intended the exclufion sf all minor intercfts, efpecially in i go2. 
the fame perfons. “ 

The Kino 
againft 

Lord Ellenborough C. J. Ultimately the governors 
may not be liable to pay the cofts out of their own pockets} 
but in the firll inftancc and quoad the appellant, they are Bkrmonphv. 
the perfons againft whom the Legiflature have directed 
the Seflions to award cofts. The words of the a£t 
are, that the Seflions (hall hear and determine the matter 
of the appeal, and award fuch cofts to the party appeal- 
** ing or appealed againjl as the juftices (hall think proper." 

Now who were the parties appealed againft but the gover> 
nors themfelves ? They are the perfons to whom the adl 
direds that the recognizance ftiall be entered into by the 
appellant to pay cofts in cafe they fliall be awarded againft 
him. They then are the perfons liable in the Stft inftancc, 
although they may afterwards be reimburfed out of the 
parochial fund. There are many cafes to be found like 
that which has been mentioned under Mr. JollifTe’s will, 
where perfons cloathed with naked trufts have been ad- 
mitted as wittleiTes ; but no fuch cafe can be quoted where 
the perfon was both party to the fuit and liable individu- 
ally to cofts. The cafe of Weller v. ^be Governors of the 
Foundling Hofpital was that of a corporation fued, and there- 
fore the corporation were only liable in their aggregate, 
and not in their individual capacity. But nothing appears 
in thefe a£ls of parliament to fliew that the Legiflature 
meant to make thefe governors a corporation : they have 
no common feal, nor any other criterion of incorporation. 

With refpeil to the cafe of Rex v. Woodland, where the 
witnefs was indemnified by another perfon, it is enough 
to fay that no fuch circumftance is found here ; non con- ' 
ftat that the governors ever will be indemnified. Not that 

4 I am 
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I am prepared to fay that an interefted perfon being iti* 
demnified by another will therefore make him a witnefsi 
but here the witnefTcs were not fo indemnilied. Then 
thefe perfons not being liable in a corporate capacity, but 
individually in the firft inllance for the cods, and being 
themfelves alfo parties to the fuit, there is no cafe which 
goes the length of edablilhing their competency as wit* 
nefles* The aA has indeed faid that inhabitants rated 
fhall not on that account be difqualified from giving tedi- 
tnony ; but there it has dopped } and an argument arifes 
from its lilence, that if it had meant to go further and to 
include the governors alfo, it would have faid foin terms: 
but that not being the cafe, we cannot include them in 
that providon. 

Grose and Lawrence Judices delivered their opinions 
Ihortly to the fame effefb on the condru£lion of the 
aft. And 

Le Blanc J. added, that there was no incongruity in 
the Legiflature having exprefsly made the rated inhabitants 
witnelTes, and having omitted to extend the fame proviGon 
to the governors and diredtors } becaufe it had given 
thefe latter an additional intered in the event of the 
appeal, by making them liable in the Grd indance to 
the cods. 


Order of Sedions conGrmed. 
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Doe, on the Demife of Morris and Others, 
againjh Rosser. 

I N eie^Iment for certain meffliages and lands in the pa- where the itfibr 
ri(h of Swati/eaf in the county of Glamorgan^ it ap- andthedoendant 
peared in evidence on the part of the plaintiff at the trial before^erred*"* 
before Lawrence J. at the lafl: aflizes, tljat in the year an^Tbl-*^ 
>799» a prior ejediment having been brought on the dc- ‘”arde'd^u*f*'* 
mife of the fame leffors againff this defendant, for part of vouroftheieiibr, 

the t'lward con- 

the fame premifes, which were Icafehold, it was agreed to dudes the de- 
refer the matter to arbitration, and accordingly bonds of putiugtheienor':: 

... , . . r r 1 • 1. title in an adlio.i 

arbitration were entered into, in confequence or which, ofejeament. 
the premifes were afterwards awarded to be delivered up 
to Mr. A'forris : but the defendant not being fitisGed with 
the award, applied to this Court to fet it afide, but with- 
out effeiH: ; notwIthft.indiiig which he flill retained the 
poffeffion of the premifes ; upon which this ejectment 
was brought. The defendant offered at the trial to gq 
into evidence of his title ; but the learned Judge reje£ted 
it ; confidering him as precluded from difputing the lef- 
fors’ title in this aiSlioii by the award, to which the pre- 
fent parties had bound thenifeivcs to fubmit j upon which 
the plaintiff recovered a verdict. 


Abbott now moved for a new trial, on the ground that 
the award, though prlrnii facie evidenre, v.-.i,-. Hot conclu- 
five between the parties; the fubjedt m .tter aflcdling the 
freehold and inheritance of land, which could not he de- 
termined by arbitration, according to i Rd. Ab-.-. 242, 
/. 10. & I Com. Dig. tit. Arbitrament D. 3. But if the 
award were admitted to be conclufive evidence pf the 


I 
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.1802. title, it would indire£lly determine the freehold and inhe* 
ritance j and though but the judgment of a private perfon^ 
egahfl it would have an higher effect than a judgment in ejeA* 
mentt which is the a£t of the Courts and is allowed not to 
be conclufive> 

Per Curiam. The award cannot have the operation of 
conveying the land : but there is no reafon why the de- 
fendant may not conclude himfelf by his own agreement 
from difputing the title of the leflbr in ejectment. The 
patties confented that the award of the arbitrator chofen 
by themfelves (hould be conclufive as to the right to the 
land in controverfy between them ; and this i$ fufficient to 
bind them in the action of eje^ment. 

Rule refufed. 


H^etlnefday^ 
No*V0 loth. 


Hicks againjl Hicks. 


Where the gran- 
tee of an annuity, 
fetafidc fora de- 
festive r< giftry, 
brings an a^ion 
for money had and 
rcccivt-d tJ reco- 
ver back chcc iii- 
liderati rui-moncy 
paid for ir, the 
grantor may fee 
oflF the payments 
made in rclpt 
oj fuch annuity 
though for more 
than'dx years, 
unlefs the plain- 
tiff reply the fta- 
tute of limita- 
tions. 


'^HIS was an a£tion for money had and received to re- 
cover back 711/. the conlideration money paid many 
years ago for an annuity granted by the defendant to the 
plaintiff ; but which annuity after having been paid for 
feveral years (more than fix) had been recently fet afide by 
the Court on the application of the defendant for a defe£b 
in the memorial of regiftry. The defendant pleaded a 
fet-off of more money paid to the plaintiff’s ufe than was 
due to him : and this appeared at the trial to be true, pro- 
vided the defendant was at liberty to fet off all the pay- 
ments which had been made to the plaintiff in refpe£l; of 
the annuity for more than fix years paff ; which Lord 
ElUnborough held that he might, the plaintiff not having 
replied the ffatute of limitations : upon which a verdi£l 

paffed 
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(>ailed for the defendant at the laft fittings before his 
Xiordfliip. 

Erjkine now moved to fet afide the vcrdldl, and have a 
new trial, on the ground that a party^, who had fet afide 
an annuity . on account of illegality, and had refufed to 
execute a new fecurity for the confideratlon he had re> 
ceived (a fadl which he Hated to have appeared at the 
trial), had no right to confider thofe which then ap- 
peared to have been his own voluntary payments to 
the grantee, as fo much money paid to his ufe, for 
which he had promifed to pay ; and therefore he con- 
tended that the defendant had no right to fet off any fuch 
payments againH the plaintiff’s demand for the original 
confideration, which had failed. And he cited Beauchamp 
and Barrel («). But by 


t8oa.* 

Hicks 

againfif 

Hicks* 


Lord Ellenborough Ch. J. This was cither an an- 
nuity or not an annuity. If not an annuity, the fums paid 
on either fide were money had and received by the one 
party to the other’s ufc. If the confideration of the an- 
nuity be money had and received, it mull be money had 
and received with all its confequences ; and therefore the 
defendant mull be at liberty to fet off his payments as 
fuch, on the fame fcore. In the cafe cited, I<ord Kenyon*^ 
opinion might have proceeded on the particular circum- 
ftances of it } and that feems probable from the itrefs 
which he kid on the juftice of the cafe. And if he 
meant to go beyond that and by down the do£Irine Hated 
generally, I (hould not be inclined to accede to the autho- 
rity of the opinion. 

Per Curiantf Rule xefttfcd. 

(tf) Caf* xo9« 

c 


Voi. III. 
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^^ur/uay, 

No'V* lith. 

If an arbitrator 
profrfs to decide 
upon the law, 
and he mi flake 
t, the Court 
will fet afide the 
award; although 
the arbitrator's 
reafons d > not 
appear upon the 
face of the a- 
ward, but only 
upon anot-' er 
paper delivered 
therewith. So 
it Teems it would 
bei f fuch rca- 
fons appciui'd in 
any othei authen- 
tic manner to tlic 
Court. 


CASES IN MICHAELMAS TERM 


Kent againjl Elstob and Others. 

N an a£tIon on the cafe for negligently^ running down 
the plaintiff’s (hip at fea by. another (hip belonging to 
the defendants^ it was ordered by a rule of NiG PrtuS) by 
confent of the parties^ that all matters in difference be- 
tween them (hould be referred to the award of a certain 
arbitrator, at whofe difcretion the cods of the caufe and 
the reference was alfo to be : who thereupon awarded, 
that all proceedings in the caufe (hould ceafe, and each, of 
the parties pay their own cods ; and that the defendants 
(liould pay to the plaintiff 795 /. ; and that the expenccs 
of the reference (liouId be borne equally between them, 
and mutual releafes given on payment of the fum awarded 
to the plaintiff. The arbitrator delivered, together with 
his award, a certain paper containing obfervations on the 
evidence laid before him, and his reafons for making the 
award ; the rcfult of which was, after referring to various 
paffages tranferibed from the complete body of fea laws, 
ancient and modern {p. i 8 < 5 . art. 50. p. 189. art. 67. & 
p. 190. art. 70.) from whence it appears that if an acci- 
dent happen by the driking of two (liips, without any or 
equal blame on either (ide, the lofs (hall be proportionably 
divided between them ; that the arbitrator concluded 
« that both parties were really and equally blameable, 
and that the confequence naturally followed that the lofs 
ought to be divided. He then proceeded to cad up the 
feveral items of lofs incurred by the refpeclive (hips of the 
plaintiff and the defendants, the latter of v/hich was very 
trivial compared to the former ; and he divided the whole 
lofs, which left a balance for the defendants to pay to the 

plaintiff 
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Jjl^intifFof 792/. as mentioned in the award, to which rc- 
ierence was made. 

A rule was obtained in the laft term for fetting afide 
the award, on tlie ground of a miftake in the arbitrator 
in point of law, in awarding any damage to the plaintiff, 
when it appeared by his own (hewing that either no ne- 
gligence was imputable to the defendants, which was the 
gift of the afiton, or that at lead the accident happened 
are much from the fault of the one as the other. 

IPark and Holroyd^ who now fiiewed caufe, did not de- 
ny that the grounds dated by the arbitrator for making 
his award (provided they were to be taken as part of the 
award), could not be fuftained in point of law ; for that 
the onus probandi lay on the plaintiff in the afiion, to 
Ihew that the lofs happened from the negligence of the 
defendants* fltip’s crew ; but they referred to the cafe of 
Ch'wg V. Ching (n), to fliew that an award was net im- 
peachable on the ground that the arbitrator had not de- 
cided according to the ftfiCf rule of law. And theji ob- 
ferved that it might be fometimes equitable and even ad- 
Tantageous to both parties to depart from the ftridl rule ; 
and on that ground the cafe referred to might be fuftain- 
ed. Though they admitted that if it appeared that the ar- 
bitrator meant to decide according to lawj and wAs mif- 
tdken in his notion of the law, this Court had been in the 
practice of fetting adde awards fo made. JJut they con- 
tended that tlic rcfult of the arbitrator’s opinion in this 
cafe was not that the defcnd-ints’ fliip vwas blamelefsi whick 
would have fliewn that they were not liable for any da- 


ib’o2. 


Kent 

affuinp 


[a) 6 Jun. aSa* 

c % 


mage. 
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i8o 2« mnge, but that both parties were blameahle^ which would 

fudain mutual claims upon each other. 

Kent ^ 

agaittfl 

XSTOBo » • V r 

Ratm contra* after commenting on the evidence, as 
proving that the damage had not happened from the nc- 
gligence or mifcondu£l of the defendants’ fliip, which 
could alone warrant the award of damages to the plaintiff ; 
but that it rather happened from accident or mutual mif> 
take ; contended that the arbitrator’s opinion was evidently 
* founded upon a miflake of the law, in fuppofing that a 
lofs arifing from miilake or mptual inattention was to be 
divided between the parties. And he contended againft 
the authority of the cafe quoted, to the extent of the 
doflrine there laid down, as contrary to the repeated de- 
cifions of this Court upon the fubjef^ of awards, w'hich 
were continually fet aCdc on the ground of miftake of the 
law by the arbitrator. And here he obfervcd the arbi- 
trator had delivered the paper in quefllon to the parties 
as containing his rcafous for making the award. 

Grose J. (a) The award is clearly wrong, confldering 
it to be founded upon the reafons dated by the arbitrator 
in the paper delivered with It (vv'hich altogether mull be 
taken as one inftrument) ; for it appears from thence that 
he proceeded upon a ground which cannot be fupported 
in our law. And he has done wrong, according to his own 
principles and view of the fubjedl ; for it is evident that 
he meant to determine according to law, and he has mif- 
takeii it i therefore the award is not fuch as he intended 
it to be. 

(a) Lord C, J. was abfent on a fpec’al commillion at tbc 

OJ/f Bp'tky* 


Lawrence 
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Lawrence J. It is not neccffary that the arbitrator’s 
reafuns for making his award fliould appear upon the face 
of it, in order to enable the Court to examine them. Here 
there is no doubt what the arbitrator's reafons were, he 
having himfelf delivered them in writingto theparties, as the 
grounds of his decihon, from whence it clearly appears that 
he has miftaken the law upon which he meant to proceed. 
Belides which he feems to have conddered that there 
were crofs a£lions between thefe parties referred to him, 
(which was not the cafe), and to have decided according- 
ly ; and on that ground alfo the award would be bad. 
With refpe£l to the cafe cited, it appears but a Ihort note; 
and without knowing more of the circumilances of it 
than are there flated, I cannot form any judgment upon 
the opinion faid to have been delivered, whetlier it apply 
to this cafe or not. 


1802. 

Kent ' 
ugainfi 
£L6T0S. 


Le Blanc J. The paper in queftion was delivered, to- 
gether with the award, by the arbitrator, as containing his 
rcafonsfor coming to the concluHon, which he did; we mud: 
therefore take them to be fuch, as much as if they were 
inferred in the award itfelf : and this could only have 
been done for the purpofe of enabling any party who was 
diflatished with the award, to take the opinion of the Court 
upon the validity of thofc reafons. We then are of opinion 
that the reafons alligned are bad, and therefore that the 
award cauQot be fupported. n 


C3 


Rule abfolttte. 
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i8o2. 


Friday^ 
iVo*!/. lACh. 


Smithey agalnfl Edmonson. 


In fln a£(ion by 
the aHignee of a 
bond given to the 
Lord Chancellor 
by the petitioning 
creditor of i 
b^nk opt ij'iiL'r 
the 5 G 7 , 

c- ■JO./, i;. 

which .'^as 
afjitif'C I by ihrt 
Lo'-.': v' iiancellur 
t>> .1 i:r« dit'T of 
th- b.inlcriip^. 

On t!ie giou d of 
tl'.e cnmmillnjn 
having I cen fued 
out fiaudulent- 
ly ij wheicin the 
defer.'d'int by his 
plt*a fet forth the 
Loj-d ChanceU 


plamtiflF^ as aflxgnee of the Lord Chancellor, 
brought an a£rion of debt on bond againll the defen- 
dant to recover the penalty of 200/ . and the dcclaranon 
tliat whereas ti e defendant, un the 75th of Febru^ 
ary 1^94, had caufed a petition to be prefented to the 
Lord Chancellor, praying th:^t a conimifTion of bankrupt 
might be iflued agaiiid IV . Webb^ of &c. dealer and chap- 
man ; and thereupon the defendant, by his certain writing 
obligatory made and given according to the ftatute («), 
under his feal, acknowledged hiinlelf to he bound unto the 
faid Lord Chancellor in 700/. to be paid to him or his 
afligns, &c. when requefted ; with a condition that if the 


defendant fliould prove as well before the major part of the 
Commiflioners to be appointed in a comnn/Tion of bankrupt 
had prcvioufiy agaiiift tlic faid Webb^ as upon a trial at law, in cafe the 
/am received by ifluing forth of the faid commiflTion (hould be contefted 

the defendant of 

the bankrupt to and tried, that the faid Webb was juftly and truly indebted 

be refunded, and n t r • 

further ordered to thc defendant lu 100/. or upwards, and was become 
affign<rd**to*t^ bankrupt within the true intent and meaning of the fta- 
coftrof the p.--' tutes, &c, ; and if the defendant fliould caufe the faid 
*ition to be paid commiflion to bc executed accordine to the directions of 

by the dt-frud- o 

«nrj and then the flatute (c Geo. 1 . c. 30.), then the faid writing obli- 

the plea a- ened ^ 

payment before gatory to bc void. The plaintiff then averred, that after- 

thcTutng ou' of ^ ^ 

the plaintiff's wilt of the particular Turn mentioned and the coffs, iu fatisfaeUon of the damages 
by the bankrupt’s clVate j and that neither the plaintiff nor the bankrupt's elfate had fuf- 
tained any other damage ultra the Turns fo paid to the plaintiff: held fuch plea to be no anfwer to 
the for by fucii order of the ford C hance lor muft bc underffood, that the whole penalty 

of the ttend was alfigncd to the plaintiff as crfdi:of and affignoe of the cllate under a fecond coni'* 
mitfion, (a’ d therefore a party grieved by the firft fraudulent commiffion) by way of faLisfa^^ion in 
damages tor the injury fuffained. But it was alfo confldered to be competent to the Lcrd Chan-« 
ccllor t rcv'cw his former order, even after Judgment for the plaintiff for the whole penalty, ami 
to dite£t the whole or ary part of fuch penalty to be applied .accordingly. It Teems that fuch a 
bond is not wit hin the llat. S & 9 3. c. jt.f, 8. by which a jury is to Affefs dam ages ; becaufe 

by the ilar. 2. the damages are to be al'ccrtaincd by the Lotd Chancelloi j although ha may. 
alliit his confcience by dlre^ing an in(],uiry before a Mallet or an ifl'ue at law. • 


{a) 27* 


wards. 
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'wards> on the 6th of March 1794* a commiffion of bank- 
ruptcy iiTued againft IVchb^ but that the defendant did not 
prove, See. (negativing the performance of every part of 
the condition), by means whereof the faid writing obli- 
gatory became forfeited to the Lord Chancellor. And that 
no part of the money therein fpecified being paid, the 
Lord Chancellor afterwards, on the 17th of yu/y i8oa, 
upon the petition of the plaintiff (being a creditor of 
Webb, and one of the ajjlgnees of the eftate and effef^s of the 
faid Webby a bankrupt, and the perfon in that behalf grieved )y 
by an indorfement on the faid writing obligatory, made 
under his hand and feal, afligned the fame to the plaintiff, 
according to the form of the ftatute. See. : by means 
whereof and by force of the (latute, See. an a£fion had 
accrued to the plaintiff, as afliguee of the Lord Chancel- 
lor, to demand, See. 

The defendant by his plea craved oyer of the writing 
obligatory and condition, and of the aillgnment, which latter 
was in fubftance as follows : whereas by my order dated 
14th of fune tSoo, made upon the petition of W . Sniithey 
(the plaintiff )one of the allignees of the eftate of W, Webby 
a bankrupt, I ordered that the commiflion iffued againfl 
Webb ftiould be fuperfeded, and the bond in queftion 
(liould be afligned to the plaintiff in order that the fame 
might be put in fuit againft the defendant, yir the pur., 
pofe of recovering from him the damages and cofls fuflaiued by 
the ejlnte of Webb, in confequence of the faid commifjion having 
been ftted out, and the faid plaintiff’s application to fuperfede 
the Jamcy I A. Lord 2 .. Lord High Chancellor, &c. do 
therefore affgHy &c. unto the plaintiff, as alhgnee as 
^forefaid, his executors. See. the bond in queftion, anj^ 

C 4 ali 
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fill htnejit and advantage thereof ^ and all monies thereby fe» 
cured and now ducy or winch may hereafter become due and 
payable by virtue thereof (Signed and fealed by the Lord 
Chancellor, and dated 17th ftdy 1800). And then the 
defendant pleaded a£lio non, Ac. becaufe admitting that 
fuch commiffion of bankruptcy- iffued againll Webby yet 
that by the faid order of the Lord Chancellor in the faid 
aflignment mentioned (which faid order was made upon 
hearing the petition of the plaintiflF), after reciting, that 
whereas the plaintiff, one of the afTignees of Webby the 
bankrupt, and alfo a creditor of his, did, on the 1 5th of May 
laft, petition the Lord Chancellor, (hewing that on the 6th 
ofAfarri i794,thedefendant fuedoutacommilTionof bank- 
ruptcy againll Webby wherein he was petitioning creditor, 
and which never had been profecuted (being the commif- 
fion in the condition of the bond mentioned); that inflead 
of profecuting the fame, thedefendant. had made uie there- 
of, and did thereby obtain from Webby after ifluing fuch 
comrniflion, 19/. 13J. 44^. which he had ftated as his cofts 
and cxpences of fuing out fuch cominifiion. That \nAu-» 
guf 1796 another comrniflion was iflued againfl Webby 
wherein the petitioner (the plaintifi') was chofcn afhgnee, 
on an a£l of bankruptcy committed prior to the faid 6th 
of March 1794, the faid petitioner (the plaintiff) was 


advifed to have the firfl commifTion fuperfeded ; the 
Lord c hancellor ordered the faid Hjl, 13a’. ^d. being 
the cofl paid by Wtbb to the defendant, fot fuing 
out fuch commiflion, Jbould be paid by the defendant to the 
faid petitkner (the plaintiff), and alfo that the defendant 
fhould pay to the plaintiff y all and every the ccfls of and oc~ 
ceftened by the feveral matters aforefaidy with the cofs of that 
fippUcation to hiiOy the fid Ifird Ckaactlkry fuch cofts to be 

taxed, 
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taxed, ScQ. The defendant then further pleaded, that 
after the making of the faid order, and of the faid affign- 
ment, &c. and before the fuing forth <f the piaintiff's wnV, 
viz. on 24th of fuly 1 800,- all and every the faid ctfls by the 
faid order direSled to be taxed^ were duly tnxed^ at the fum of 
22/. 6/. 10^., and that the defendant then and there paidtJje 
fame to the plaintiffs together with the aforefaid i p/. 1 3 4</., 

in the faid order mentioned and dire£led to be paid, &c. 
for the coils of fuing out the (firft) commillion, &c. ac- 
cording to the tenor and eiFedI of the faid order, in fatis- 
faSion for the damages and cofts fuf dined by the flate of 
IV^ebby in confequence of the faid laft mentioned commijfion hav- 
ing been ftted outy and the plaint if’ s application aforefaid to 
fuperfede the fame : which faid feveral fums of 22/. 6 s. \od. 
and 19/. 13/. 4^/. the plaintiff accordingly accepted and re- 
ceived from the defendant. And then the defendant averred 
that the plaintiff had noty nor had the ejlate of IV ebby ftflained 
any damages or cojls whatfoevery in confequence of the laft 
mentioned comniiflion having been fued out, or the plain- 
tiff’s application to fuperfede the fame,0/Z>«r than the two 
feveral fums before-mentioned, and which had been fo 
paid and received, &c. 


1802. 


Smithsit 
agaifift ' 
EoMONSOITfl 


The replication fet forth the order of the Lord Chan- 
cellor, reciting the plaintiff’s petition inore at length than 
it was ftated in the plea ; whereby it appeared to have been 
ilated to the Lord Chancellor that the defendant, inftead 
of profecuting the commifTion he had fued out againft 
JVebby had made ufe of the fame, and had obtained from 
Webby after the ifftiing of the faid commifTion, divers fums 
of money, whereby he had privately received more in the 
pound than the oiloer creditors y viz. 50/., 30/., and to/., as 
well as ip/. IJJ-. 4</. (before-mentioned^, making alto- 

13 gethcr 
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gcther 109/. 13/. 4//. That in Auguji 1796 another 
commllTion iiTued agalnfl; Webby wherein the plaintiff 
was chofen afligneC} on an adt of bankruptcy committed 
prior to the 6th of March 1 794 j and that in December 
1 796 the defendant petitioned that the laft-mentloned 
commifllon might be fuperfeded with cofts, ftating that 
there was no petitioning creditor’s debt; in confequence 
of which an iflue was diredked to try that queflion, &c. 
which was found againfl the defendant, and his original 
petition ordered to be difmilTed with cods, &c. ; and dating 
further, that the petitioner was advifed that it was necef- 
fary and material that the fird com million (hould be fu- 
perfeded, and the money received by the defendant of the bank- 
rupt refunded for the benefit of the creditorsy and that the bond 
given on that occafion ought to be affigned, the fame being for- 
feited ; and therefore praying that the commifEon of bank- 
rupt ilTued by the defendant might be fuperfeded, and all 
the proceedings under it depofited with the fecretaryof bank- 
rupts ; that the bond given to the Lord Chancellor fhould 
be adigned either to the plaintiff, W. D. (the other af- 
Ggnee), &c. or to the bankrupt ; and that the defendant 
fhould be examined before the commifGoners under the 
lad commiilion, who might inquire what Aims of money 
goods or fecurities. See. the defendant had received of the 
bankrupt fince the iffuing of the fird commiffion, and 
that ail which they fhould find to have been fo received 
might be paid by the defendant to fuch perfons as the 
commiflioners fhould appoint for the purpofes of the da- 
tute, £cc. and that the defendant might pay to the plaintiff 
the cods of the application. Whereupon the Lord Chan-, 
^ellor had ordered the fird commifllon to be fuperfeded, 
and the proceedings under it depofited, &c. and the 
19/, 4J.] the cods of fu.eh fird commiffion, paid by 
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the bankrupt to t'he defendant for the fame, to be repaid 
by the defendant to the plaintiff*, and that the bond en- 
tered into by the defendant to the Lord Chancellor (hould 
be affigned to the plaintiff*, and the defendant pay to the 
plaintiff' all the colls of and occalioned by the feveral mat- 
ters aforefaid, with the cods of the application, To 

this there was a general demurrer and joinder. 


180?, 

Smithst 

againji 

Epmonsuk, 


LarveSf in fupport of the demurrer (after obferving 
that the replication was defe£live in not traverling any 
matter in the plea), proceeded to fupport the plea, the 
validity of which was the principal queftion. This is not 
a cafe within the Hat, 5 Gto. 2. c. 30. f. 23. («) \ for the 
temedy given by that claufe is conlincd, as far as refpe£ls 
this quclUon, to cafes where the commilllon iffues either 

{a) By that claufe it Is ena^ed> for preventing the taking out commif* 
Hons of bankrupts maliciuujly^ that no con^minion of bankrupt Hiall be 
awarded and ifTued out agalnll any peribn whatforver upon the petition of 
one or more creditors, unlefs (the debt be of a certain amount therein fpeci- 
** cified), and the creditor or creditors petitioning for fuch coxnrrlllion (halT^ 
before the fsme /hall be granted, make an arBdavit, (or afhrmatioji In 
writing) before one of the Matters In Chancery of the truth of fuch their 
rcfpeAIve debt and debts ; likewife give bond to the Lord Chancellor, &:c. in 
** the penalty of 200/. to be conditioned for proving their debts, &c in calls 
the due ilTuing forth of the fame lhali be contefted, icc» and alfo for 
proving the party a bankrupt. See, And if fuch debt or debts lhall not be 
** really due or owing, or If after fuch commllTion taken our, it cannot be 
proved that the party was a bankrupt, &c. but on the contrary It lhalJ ap« 
pear that fuch commiflion was taken out fraudulently or mallcioujly^ that 
then the Lord Chancellor, &c. /hall and may, upon the perition of the 
party or parties grieved, examine into the fame, and order fatisfafiicn to be 
made to him, her, or them, for the damages by him, her, or them fuf^ 
tained j and for the better rectvery thereof may, in cafe there be occafion^ 
a/lign fuch bond or bonds to the patty or parties fo petitioning, who may fue 
for the faipe in his, her, or their name and names \ any law, cuftom, or 
to the contrary notwithftandin^.'* 


Jfraudulently^ 



as 
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1 8 o2 « fraudulently (i. e. as againft creditors)^ or tnoliciou/ly (i. e. aa 
Sm tmet the bankrupt himfelf); in either of which cafes 

againft the Lord Chancellor may, upon petition of the party 

CuIiIOMSONb 

grievedf examine into the fame, and order fatisfa^ion to be 
made to him for the damages by him ftflaincd } and for the 
better recovering thereof (i. c. of the a^ual damages fuf- 
tained by the party grieved)^ the Lord Chancellor may, if 
there be occallon, allign the bond, before diredlied to be 
entered into by the petitioning creditor upon the fuing 
out of the commiHion, to the party fo petitioning, who 
may foe upon the fame in his own name. If therefore it 
appear upon the record, that the party fuing is not a party 
grieved, or, what is the fame thing, if he had been ag« 
grieved, yet that he has received compenfation for his da« 
mage, this a£tion on the bond cannot be fullained. Now 
here it does not appear by the Lord Chancellor’s order 
that any money had been improperly received by the de<. 
fendant of the bankrupt. The faff is indeed Hated in 
the petition recited in the order, but it is not alleged to 
be true in the order itfelf. But taking the fa£l to be fo, 
the only damage which could be fuHained by the creditors 
at large was the exa£l amount of the money fo improperly 
withdrawn from the bankrupt’s ellate, for which there 
were two remedies at law, without having refort to the 
aillgnment of the bond, which was only intended to give 
a legal remedy againfl the party’s ellate, where none was 
before, for fuch damages as the Lord Chancellor has or 
may alTefs. But the aflignees under the new commilTion 
might have maintained an a£lion for money had and re- 
ceived to recover the fum fo received, or the defendant 
might have been proceeded againfl; on the 24th fe£lion 
of the aft, which provides that the party fo receiving fuch 
fatisfaftion fitall forfeit and lofe as well his whole debt 

as 
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«8 the whole he fliall have taken or received, and fhall pay 
back the fame to fuch perfon as the commiflfioners asking 
under the new commiHiou fhall appoint, in truft for the 
bankrupt’s creditors.” This then is not one of thofc 
cafes where it was ncceflary to refort to the Lord Chan- 
cellor in order to aifefs the damages, and to recover which 
the bond was to be afligned, if neceflary ; becaufc here the 
damage was in its own nature certain, and the fame law 
has pointed out a fpecific mode of redrefs. But whatever 
doubt there might have been, whether this particular 
plaintiff. Handing only in the general relation of a credi- 
tor to the bankrupt’s eftate, or an affignee under the new 
commiflion, be a party grieved within the claufe empower- 
ing the aflignment of the bond ; or whatever doubt there 
might have been, if the fum dire£ted to be refunded by 
the Lord Chancellor had not been paid ; yet as the bond 
can only be afligned to recover the particular damages 
aflefled by the Lord Chancellor ; (though if he pleafe he 
may, inftead thereof, adign the bond generally, which 
will be taken, according to Smith v. Brdfmhead («), and 
ex parteGfly/#r(3),to be an aflignment of the whole penalty 
by way of damage) ; and as it appears that his Lordfhip 
has in this cafe aiTelTed the damage by ordering the money 
received to be refunded, and the cofts of the former pro- 
ceeding to be paid ; and as the whole of this has been al- 
ready fatisfied j the bond which w'as afligned in order to 
fecure thofe payments is difeharged ; and the Lord Chan- 
cellor having once exercifed his judgment in alTefling the 
dam iges is fuu£f us ofiicio, and cannot award any new fa- 
tisfa£tion ultra the damages fo before afTcfled. And it is 
clear from the authorities cited that the jury cannot give 
any other damage upon the bond but the fum afTcfled by 

(o) 7 Term Ref. 300, (i) t 144, 

the 
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the Lord Chancellor. In Smith v. Broomhetid^ no damaged 
had been alTefled, which differs that cafe from the prefent^ 
and therefore the plaintiff could only recover the penalty; 
If then this cafe be fent to a jury to affefs the damages> 
as it ultimately muft, in cafe tlie Court over-rule the de- 
murrer } [the Court appearing to diffent from this, he 
added3 or if the Court, without the intervention of a 
writ of inquiry, give judgment, the amount of the damage 
afiefl'ed by the Lord Chancellor, the defendant will be 
obliged to pay the amount twice over. 

Wood contra. The obje£l: of the replication was to 
llicw the Court the true Hate of the cafe, the plea having 
garbled the petition which difclofes it. It appears then 
that the defendant, having colluded with the bankrupt to 
fuc out a fraudulent commiflion^ received from the latter 
the expences of fuing it out. See; The Lord Chancellor, 
upon a hearing of the matter, dire£led in the firfl place 
that the money fo received fhoiild be refunded, and that 
the defendant fhould pay to the affignee under the new 
commlflion the cods of fuing it out ; and further as a fatis- 
faction to the creditors for the injury fudained by the 
fuing out the fraudulent commillion by which they were 
to be defrauded or delayed of their jud demands, his 
Lorddiip direfled the bond to be alTigned, in order to re- 
cover againd the defendant the whole penalty. And fuch 
intention was expreilld at the time of making the order : 
for W'hen it was prayed on behalf of the defendant that 
the matter might be referred to a mader to afeertain the 
amount of the 'damage, his Lordlhip refufed it, and faid 
that the aflignee fliould have the whole penalty {a). And 

(a) It was objeded e contra that this was going out of the order as ftated 
on the record : but U was anfwered that it might be referred to a note of t 
judicial opinion of the Lord Chancellor in a cafe pending before hiiHu 

ic 
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it was decided in the cafes cited, ex parte Gayter, and 
Smith V. Breomhead, that if the bond be afligned generally, 
the aflignee niuft recover the whole penalty ; as none but 
the Lord Chancellor can afTcfs the damages. It is plain 
from the ftatement of the cafe, that the plaintiff as a cre> 
ditor mud be a party grieved by the fuing out a fraudulent 
commiflion. Befides which, he is fo averred to be in the 
declaration, and the defendant (hould have denied that 
fa£l, if it were otherwife. Then as to the neceffity of a 
writ of inquiry to aflefs the damage, that was denied by 
Lawrence J. in the lail-mcntioncd cafe, who faid that fuch 
a bond w'as not within the datute of King IVilliatn. But 
at any rate that would be no caufe of demurrer, being a 
fubfequeut proceeding. 


i8o2. 


Smithby 

againft 

EbmuNSON* 


Lawes, in reply, faid that no other motive could be at- 
tributed to the Lord Chancellor for afligning the bond 
than what was exprclTcd on the face of the order : and the 
only reafon apparent there is that which is alfo to be found 
in the datutc, namely, to furnidi the an;..:nee with a legal 
remedy to recover the damage aflefled by his Lordfliip ; 
and that has been already paid. Admitting therefore that 
the plaintiff was once a party grieved, he has already re- 
ceived his rccompence. 

Lord Ellenborough Ch. J. This is an a£lion to re- 
cover the penalty of a bond which the Lord Chancellor 
is empowered by the dat. 5 Geo. 2. c. 30. f. I’y. to take 
on the iffuing of any commiflion of bankrupt from the 
creditor petitioning for the fame, conditioned for proving 
his debt, and alfo for proving the party a bankrupt at the 
time qf taking out fuch commiflion, and further to pro- 
10 ceed 
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ceed as is therein after*mientk>hed : and then the ftatut^ 
dircAs that if fuch debt (that is, the petitioning creditor’s 
debt), fliall not be due, or if it cannot be proved that the 
party were a bankrupt at the time, but on the contrary it 
(hall appear that the cbmmiifion was taken out fraudulently 
or malicioufiy ; then the Lord Chancellor may upon pe« 
tition of the party grieved, examine into the fame and or- 
der ratisfa£lion to-be niiade to him, &c. for the damages 
by him fufliained } and for the better recovery thereof, 
in cafe there be occaGon, aflign fuch bond to the party pe- 
titioning, &c. It appears then in the Grft place that if 
there be a default made in any one of the matters, which, 
by the condition of the bond is made neccGary to be fatis- 
fied, the bond is forfeited. The ftatute fays, if it appear 
tlrat fuch commifllon were taken out fraudulently or mali- 
ciouG^ : Now to whom is it to appear, but to the Lord 
Clxnicellor, or keeper, &c. ? That is, to the perfon who, 
upon petition of the party grieved, is required to examine 
into the fame. If it appear to his confcience and fatis- 
fa&ion that the party grieved has fuftained damage, he 
is, for the better recovery thereof ^ to aflign the bond to the 
party grieved. It is objcdled here that the plaintiiF is not 
a party grieved ; but he appears to be a creditor of the 
bankrupt } and every creditor may be faid to be a party 
grieved by the fuing out of a fraudulent commifllon, 
which may intercept or delay the jult diftribution of the 
bankrupt’s eflate ; and more particularly as this plaintlfl^ 
appears to be appointed afllgnee under the fubfequent 
commifllon. No doubt, therefore, he is a party grieved, 
and as fuch a proper perfon to whom the bond might be 
afllgncd. It is equally clear that the Lord Chancellor 
may proprio vigore afeertain the amount of the damages 
fuftained by the party grieved without any fuit inftituted 
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for that purpofe, or the intervention of a jury. And for 
the recovery thereof he is authorifed to affign the bond of 
the petitioning creditor : the reafon of which was, that 
the order of the Lord Chancellor upon the party to pay 
the damage fo afcertahied would only attach upon his per- 
fon and not upon his eftate ; and therefore in cafe of his 
contumacy it was thought expedient to have cfTeAual 
means of enforcing fuch order, by giving a remedy at law 
which would bind his property. Then it is obje£Ied that 
the Lord Chancellor having had one examination of the 
matter, and having ordered certain fums to be refunded 
to the bankrupt’s eftate, and cods to be paid, mud be 
taken to have aillgned the bond, in order to enforce the 
payment of thofe fums, and that he has precluded him* 
felf from re-invedigating the quedion, and ordering any 
further fum to be paid by way of damage to the party 
grieved, out of the penalty of the bond. But it does not 
appear to me that fuch is the meaning of the a£f, or that 
the Lord Chancellor has precluded himfelf from review- 
ing his own order made upon the former examination. 
But that if he find that the party grieved has beeii damni- 
fied, it is ' competent to him to aflTign the bond, and he 
may, upon a further examination afcertain whether tiie 
damage fudained amount to the whole or what part of 
the penalty ; and the only purpofe of fuch afiignment is to 
give the party grieved a legal lien for hfs damages on the 
obligor’s edate. There are no reflriflive words in the 
datute confining the amount of the damages to be re- 
covered on the bond to fuch ipecific fum as the Lord 
Chancellor fliall have prevloully afcertained. But, as is 
faid in Smith v. Broomhead (a), he may either in the fijrft 
jndance alfign the bond, or'lie may dire€^ ati inquiry be* 
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fore the mafter to afcertain the amount of the damage 
fuftained, or an iffue at lavr upon a quantum damnificatus 
to be tried ; or he may order the whole or any part of the 
penalty to be paid. Neither is he bound by the original 
aiTelTment of the damages t but if he afterwards fee that 
damages to the whole extent of the penalty have been 
fuftainedy he may order the whole, inftead of a part, to 
be paid. Then as to the llatute 8 & 9 W. 2’ 8*) 

I do not think this is a bond within it } for it is admitted 
that the Lord Chancellor may himfelf aflefs the damages, 
which it is the province of the jury to do in cafes under 
that ftatute ; which is in itfclf an anfwer to the argumenr. 
Indeed the power of afiefling the damages is, by that fta» 
tute, fpecifically given to tlie Lord Chancellor. If the 
bond be forfeited, he may alTefs the damages to the extent 
of the whole or any part of the penalty, and is not con- 
fined to the terms of his original order. All then that the 
obligor can do at law, who is fued by the aflignee of the 
bond, is either to deny by his plea that he executed the 
bond, or that it was alfigned, or to plead performance of 
the condition, or payment of the whole fum dire£Ied by the 
Lord Chancellor, But if the condition be broken,the afiign- 
ment of the bond will enable the plaintitFto recover judg- 
ment, which will remain as a fecurity for the damages af- 
feded or to be aiTefled by the Lord Chancellor : and as he 
has afligned the bond generally in this inftanee without 
any abridgment of the amount of the damage fuftained, 
we mull take it that he has ordered the whole penalty to 
be recovered at law whatever fubfequent diredlions he 
may think proper to give. 

Grose J. The cafe of Smith v. Broomhead is a dire£l 
uufweY to the arguments urged on behalf of tbejdefendant, 

13 and 
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End this cafe is an attempt to revife that authority. But 
I perfeftly agree to the conflirudlion of the a£( there given, 
and to what was faid by my Brother Lawrence, that this 
is not a bond within the ftatute of King William, The 
Lord Chancellor alfo put the fame conftru£lion on the aft 
of Geo. 2. in this very cafe, and evidently thought, by 
what he faid at the time of making the order, that the 
whole penalty was recoverable at law by the plaintiff, the 
allignee. 

Lawrence J. When the cafe of Smith v. Broomhead 
was before the Court, I faid that it was not a cafe within 
the ftatute of King William, becaufe the damages were to 
be afcertained by the Lord Chancellor excludvely ; 
whether he thought proper to afcertain them himfelf, ot 
referred the inquiry to a mafter under his own diref^ions, 
or to a jury, fubjefl afterwards to his control ; and that 
the damages were not to be afcertained by a jury under 
the authority of a court of common law. And indeed the 
argument of the defendant’s counfel has proceeded upon 
this affumption ; for it is not now contended that we are 
to affefs the damages with the alilftance of a jury, but it 
is faid that the Lord Chancellor has already afcertained 
them, and that he meant by his order to fay that the af- 
(ignment of the bond was only to enforce payment of the 
cofts of the petition, and of the 19/. 13/. 4</. which had 
been paid by the bankrupt to the defendant. Then are 
we fo to underftand the order ? 1 think not. For the pe- 
tition, beiides praying that the feveral fums of money re- 
ceived by the defendant from the bankrupt’s eftate fliould 
be refunded, and the commiflipn be fuperfeded, and the* 
cofts of the application be paid by the defendant, fubmits 
further that the bond in queftion ihould be affigned, the 
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fame being forfeited. And the Lord Chancellor, by bis or- 
der founded thereon, direfls the commiffion to be fuper- 
feded, and the 19/. 13/. e^d. to be paid, and Aots further 
order that the bond be afligned to the plaintiff, and the 
defendant to pay the cods of the application. What ufe 
is hereafter to be made of the judgment of this Court in 
the Court of Chancery it is not now necedary to conlider ; 
but it could not be meant to fecure the payment of the cods 
of the application in thatCourt. If then the condition of the 
bond be not performed, the bond is forfeited ; and if fo, 
the plea is no anfwer to the breach. What the confe- 
quence of the judgment here is to be is for the Lord Chan- 
cellor, and not for us, to confider ; for I agree with my 
Lord, that the Lord Chancellor will not be tied up by his 
former order from confidering whether the whole or what 
part of the penalty diall be paid to the creditors. 

Le Blanc J. The obje£lion made is, that the plain- 
tiff on thefe pleadings appears to have been aggrieved, if 
at all, only to a certain extent, and that he has been al- 
ready indemnified up to that extent ; and therefore that 
he is not entitled to recover any further compenfation on 
the bond. That brings the quelfion to the conftru£iion 
of the Lord Chancellor’s order j whether rire argument 
be founded in fa£t, which afiumes that the plaintiff was 
only damnified to the extent of the money a«9.ually paid 
out of the bankrupt’s eftate, and that the Lord Chancellor 
had afeertained the damages, to that extent only, and had 
afligned the bond merely for the recovery of thofe dama- 
ges and the cofts of the application ? But it is impoflible 
to underhand the language of the order in that fenfe. Nor 
is the alignment of the bond fo cohBned in its obje£I by 
tire ftatute. For it exprefs’y diredls the bond to be taken 
1 
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in a limited Aim, which might be lefs th^n the money frau- 
dulently received : and the Lord Chancellor may allign it 
to the party grieved in fatisfaflion of the damages by him 
fuAained, which includes fomething beyond the a£lual lofs 
of money. It is, however, contended to be a bond of in- 
demnity } and it is fo to a certain extent j but it is to indem- 
nify the party grieved for fuch damages as the Lord Chan- 
cellor lhall afcertain, not fuch as are to be afcertained by 
a jury. But if his Lordfliip had meant that the bond was 
to be afligned only to fecure the payment of the money 
received and the coAs taxed, he would have faid fo in 
terms •, but that Is not the language of the order. The • 
perfon damnified may be either the bankrupt or a credi- 
tor, as the commillion is malicious or fraudulent. It ap- 
pears that the Lord Chancellor thought this a fraudulent 
commillion taken out with the connivance of the bank- 
rupt, and therefore that the creditors- were the parties 
grieved, and not the bankrupt. It is clear that a creditor 
may be injured by a fraudulent commillion far beyond 
the mere cofts of fuiiig it out ; and fo it appeared to the 
Lord Chancellor in this cafe j and therefore he ordered 
the bond to be afligned for thofe damages^ and not for the 
particular fum which had been paid out of the bankrupt’s 
eftate, which he had belides diredled to be repaid, to- 
gether with the coAs, by the defendant. It is not necef- 
fary now to tiy whether fuch a bond fall within the Aat. 
8 & 9 3., though, as it appears to me, it does not. 

For though it may be a bond of indemnity to a certain 
extent, yet it is to indemnify againA fuch damages as tlig 
Lord Chancellor Aiall afcertain, and not fuch as fliall be 
found by a jury. If the Lord Chancellor only intended 
that the bond Ihould be afligned for the recovery of the 
fpecific fum of 19/, 13/. Ad. and the coAs of the petition, 
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it was open to the defendant} on the payment of thofe famSf 
to have applied to his Lordfliip, who would have ordered 
a ftay of proceedings. On the face of the order, as it 
now ftand<), we muft take it that by the aIBgnment of the 
bond generally the whole penalty was intended to be re- 
cowred. 

Judgment for the plaintiff* 


StffBrAgr, Elwes aminjl Maw. 

Nvo. 13th. & J . 


A tenant In agri- 
culture, who 
erected at his 
own exj^t .iCi and 
for the mere ne . 
ce/Taiy anc’ con- 
venient occupa- 
tion of .‘.is ♦arm, 
a bcaft-houfe^ 
carpenter's 
fuel iioufe, c«rt- 
houlc, pump- 
houfe, and fotd- 
yard wall, which 
buildings were 
of brick and 
mortar, and I i led, 
and Jet into the 
ground, cannot 
remove the fame; 
though during 
his term, and 
though he there- 
by left the pre- 
miles in the (jme 
Aare when he 
entered 

There appears to 
be a diilintfii .>n 


HE declaration ftat-'d that the plaintiff was feiacd in. 
fee of a certain meffuage, with the out-houic;.-} &c. 
and certain land, &c. in the parilh of Bigby, in the county 
of Lincoln^ which premifes were in the tenure and occupa- 
tion of the defendant as tenant thereof to the plaintiff, at 
a certain yearly rent, the reverfion belonging to the plain- 
tiff i and that the defendant wrongfully, &r. intendi"'g to 
injure the plaintiff in his hereditary eilate in the premifes, 
whilfl: the defendant was potieffed thereof, wrongfully 
and injutioufly, and without the licenre and againff 
the will of the plaintiff, pulled down divers buildings, 
parcel of the faid premifes, in his, the defendant’s, tenure 
and occupation, viz. a beajl-houfey a carpenter's Jhopy a viag- 
gon-houfey a fueUhoufe and a pigeon-houfe, and a brici njoally 
incluling the fold-yard, and took and carried away the ma« 
terials, which were the property of the plaintiff, as land- 


the"f «- 1*^*^^^* converted them to his, the defendant’s own ufe ; 
hold of that r.a- by rcafon whereof the reverfionary eftate of the plaintiff 

tore for I hr fur- . ♦ 

,ofes of trade, in the prcmifes was greatly injured, &c. The defendant 

and thofe made 

for the {lurpofes pleaded the general lime. And at the trial at the lali Zfn- 

of ^gricuUur^ 

and be. ter enjoying the immediate profits ofthe land, in favour of the tenant's right to remove the 
former & tha is, where the ruperinciiinbent building is erected as a mere accelTary to a perfonai 
chattel, as aa engine; but whece h is accelTary to the realty, it can in no cafe be removed. 
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foln aflizes a verdi£l was found for the plaintifF, with 6o/. 1802. 

idamages, fubjc£l to the opinion of the Court on the fol- 
lowing cafe ; 

The defendant occupied a farm,confifting of a nteiTuage, 
cottages* barn* flables* outhoufes* and lands, at Bighy^ in 
the county of Lincoln, under a leafe from the plaintiff for 
21 years, commencing on the 12th day of May 1779; 
which leafe contained a covenant on the part of the tenant 
to keep and deliver up in repair the faid mejfuage, harn^ 

Jlables and ouihoufes^ and other buildings belonging to the 
faid demifed premifes. About 1 5 years before the expiration 
of the leafe the defendant erc£led upon the faid farm at 
his own expence a fubftantial bcajl-houftf a carpenter's Jbopf 
a fuel’houfe, a cart-houfe, and pump houfe, and fold*yard. 

The buildings were of brick and mortar* and tiled, and the 
foundation of them were about one foot and a half deep 
in the ground. The carpenter’s fliop was clofed in* and 
the other buildings were open to the front, and fupported 
by brick pillars. The fold-yard wall was of brick and 
mortar, and its foundation was in the ground. The de- 
fendant, previous to the expiration of his leafe, pulled 
down the ereftions, dug up the foundations, and carried 
away the materials, leaving the premifes in the fame ftate 
as when he entered upon them, Thefe ere£lions ivere 
necejjciry and convenient for the occupation of the farm, which 
could not be well managed without them. 1 he queftion 
for the opinion of the Court was. Whether the delv. dant 
had a right to take away thefe erections. If he had, then 
a verdia to be entered for the defendant ; if not, the ver- 
^}i£l for the plaintiff to flandi 
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This cafe was firft argued in Eajler term laft by 
ington for the plaintiff^ and Clarke for the defendant ; and 
again in this term by Vaughan, Serjt. for the plaintiff, and 
Balguy for the defendant. 

For the plaintiff it was argued that the removing the 
buildings in queffion was wall* at common law, and 
that this cafe did not fall within any of the exceptions, 
which had been introduced folely for the heneft of trade 
in relaxation of the old rule. That rule was, that what> 
ever was once annexed to the freehold could never be 
fevered again without the confent of the owner of the 
inheritance. Accordingly, glafs windows, wainfcot, 
benches, doors, furnaces, &c. though annexed by tenant 
for years for his own accommodation, could not be 're- 
moved by him again. Co. Lit. 53 a. The principle on 
which this was founded was the injury which would there- 
by arlfe to the inheritance from dh figuring the walls of 
the manfion; though fome of thefe things were in their 
nature perfonal chattels, fupplying the place of mere 
m iveable utenfils and furniture. But it never was quef- 
tioned but that buildings let into the foil became part of 
tlie freehold from the very nature of the thing. This 
war. decided fo long ago as Hil. 17 Ed. 2. 518. in a writ 
of wade againfl aleffee, who had built a houfe and pulled 
it down during his term. And Co. Lit. 53. a. which’ is 
to the f.ime purpofe, goes further and fays, that even the 
building of fuch new houfe by the tenant is wade ; but 
that is denied in Lord Darcy v. AJkuuilh (a) ; though that 
alfo agrees that the letting down of fuch new houfe built 
by the tenant himfclf would be wade. So taking down a 
done wall, or a partition bet^freen two chambers, is wade. 
10 Hett. 7. 2. pi. 3. It does not indeed appear by that 


book, 


(a) Uib. 234, 
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book, whether thofe ered^ions had been before made by 
the tenant himfelf ; but they were fo taken to be by 
■Meade J. in Cooke v. Humphrey {a). All this is confirmed 
by Lord Coke at the end of Herlakendetfs cafe (^), where 
it is faid to have been adjudged in C. B. that glafs fattened 
to the windows, or wainfcot to the houfe, by the lefTee, 
cannot be removed by him : and that it makes no differ- 
ence in law whether the faflening of the latter be by great 
or little nails, fcrews, or irons put through the polls or 
walls (as had been then of late invented), or in whatever 
other manner it was fattened to the polls or walls of the 
houfe. In' all thefe cafes the rule as between landlord 
and tenant Teems to have followed that between heir and 
executor, founded upon the reafon iirlt mentioned : and 
no innovation upon the llri£l rule Teems ever to have been 
admitted, except in the caTe before Lord C. B. Comyns (< ), 
at Nih Frius, of the cyder mill, which he held lliould go 
to the executor, and not to the heir ; but upon what par- 
ticular grounds does not appear ; and the cafe of Culling 
V. 'Tufttal{d)y before Lord Ch. J. Treby^ at Herefordy in 
1694, where a barn created by a tenant upon pattins and 
blocks of timber, lying o«, but not let intOy the ground was 
holden to be removable by the tenant ; but even there he 
relied on the cujlom of the country in favour of the tenant, 
with reference to which it might be prefumed that he 
and his landlord had contra£led. The only ellablillied 
exception (which the plaintiff’s counfel admitted was as 
old as the rule itfelf), is in favour of trade, with refpc<£l 
to articles annexed to the freehold for the purpofe of car- 
rying on trade and manufa£lures. lu 20 Hen. 7. fo. 13, 
pi, 2j^. ail heir brought trefpafs againft executors for taking 

{ft') Mi-or, 177. (A) 4 Rep. 63, 4. 

(t ) Cited ifi Latvfon v. Lawton, 13 . i 6 . (i/) Bu/L N* 34 - 
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i8os. tway a furnace fixed to the freehold with mortar, and the 
'• taking was holden tortious. But it was there faid that 

gLWKt ^ ** 

}f a leflee for years fet up fuch a furnace for his own ad- 
vantage, or a dyer his vats and vefiels to carry on his bufi<? 
Iiefs (d), during the term he may remove them : but if he 
fuffer them to be fixed to the land after the end of the 
term, then they belong to the leflor ; and fo of a baker. 
Then follows, ** It is no wade to remove fuch things 
within the term by any.” But this is faid to have been 
againd the opinions before-mentioned, and to have been 
doubted in the 42 Eii. 3. (p. 6 . pi. 19.) whether it were 
wade or not. It is clear, therefore, from the whole of 
the paflage, that the only generally admitted exception 
was ill favour of traders, which is fliewn by the examples 
of the dyer and baker afiixing vedels pur occupier fin occur 
pattons : and that at lead it was doubtful whether the fame 
privilege extended to others afiixing to the freehold fimi- 
lar articles. And the exception is the more remarkable 
becaufe at that early period agriculture mud have been of 
much greater importance to the date than trade. This 
didm£t;ion was continued in later times. In Poole's cafe (^), 
ilf. 2 Ann. in an action on the cafe by a leflee againd the 
IherifF of Middlefis, who had taken in execution the vats, 
coppers, tables, partitions, and pavement, of an un^ 
der lefiTee, a foap boiler, which he had put up as fixtures 
for the cotivenience of his trade. Lord Ch. J. Holt held 
that during the term the foap boiler might well remove 
the vats fet up in relation to ttade, by the common law ; 
but that there was a difference between what he did to 
carry on his trade, and what he did to complete the houfe ; 

as hearths, and chimney pieces ; which he held not re- 

1 

(<i) The words in th;’ ciiginal a;e “ pur occup'er foD cecupatlon.’* 
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niorf;tble. The next cafe was Cave v. Cave{q), in 1705, 
where the Lord Keeper held that not . only walnfcot, 
but pictures and glalTes put up in the place of wainfcot, 
fliould go to the heir and not to the executor, to prevent 
the houfe being disBgured. Then followed Lay/ton y. 
Lawton {b) j where it was decreed by Lord Hardwicke C. 
that a fire engine ercfled for the benefit of a coalUery by 
the tenant for life fhould be confidered as perfonal eftate, 
and go to his executor, and not to the remainderqian, iq 
favour of creditors. But there it was proved to be off- 
iomary to remove fuch an engine; that in building the fhed 
for its fecurity 6 oUs were left for the ends of the timber 
to make it more commodious for removal ; and that it wa* 
very capable of being removed. The evidence relied oq 
by the other fide was that it could not be removed with- 
put tearing up the foil and deftroying the brick work. But 
Lord Hardwicke conGdered the brick work there as a mere 
tfccejfary to the engine, which in its own nature was a 
mere perfonal moveable chattel. Onereafon,he faid, which 
weighed with him was, that it w^s a mixed cafe, between 
enjoying the promts of the land and carrying on a fpeciet 
of trade ; and coiiGdering it in that lights it came near the 
inflanccs of furnaces and coppers in brew>houfes. That 
dccifion was in 1743* In ex parte ^ttincy{c)t in 1 750, 
where the principal queflion was, whether the utenfils of 
a brew- houfe paffed by a mortgage of the brew-houfe with 
the appurtenances 1 it is faid that a tenant may, during 
the term, take away chimney pieces^ and even wainfeot ; 
but the latter is obferved to be a very (trong cafe. The 
fame was before faid in Lawton v. Lawton^ with this dif- 
ference, that it was there faid of wainfeot fixed only by 
ferewSy and of marble chimney pieces. This opinion may 

(4) Z Vtrn. 508. {b) 3 Atk. *3. (f) I Atl. 477. 

have 


i8q9« 

El-VSS 

agMft 

Mxiy. 



AA 


CASES IN MICHAELMAS TERM 


1802. 

Elwrs 

arairfi 

Maw. 


have proceeded as it did in Beck v. Rebow (<i), upon the 
confideration that matters of this fort were merely orna- 
mental furniture^ and not neceflary to the enjoyment of 
the freehold. The cafe of Lord Dudley v. Lord Ward (i). 
Hi 1750, was like that of Lawton v. Lawton^ on the au- 
thority of which it was decided. There Lord Hardwicke 
recognized the general rule, with the fingle exception as 
between landlord and tenant, that fixtures annexed by 
the latter for the fake of trade might be removed. There 
too the fire engine was confidered as the principal^ and 
the building erefted over to preferve it, as the mere ac- 
tejfary ; and the colliery itfcif as in part the carrying on of 
a trade. In Lawton v. Salmon^ E. 22 Geo, 3. B, R. (f)j| 
fait pans were holden to go to the heir and not to the exe- 
cutor : and though Lord Mansfield faid that the rule had 
been relaxed as between landlord and tenant, tenant for 
life and remainderman, in refpe£l; of things put up by the 
tenant in pefiefilon ; fiill he confined the relaxation 
to things fo affixed for the benefit of trade. And he there 
alluded to the cafe of the cyder mill (doubtingly) as {land- 
ing alone, and not printed at large. T'hcn the cafe of 
Dean 'i. Allalley {</), fittings after Eafiert 39 Geo. 3. was a 
cafe where two llieds, called Dutch barns^ which had been 
ere£led by the tenant during his term were removed by 
him : and being fued on his covenant, by which he under- 
took to leave all buildings which then were or fbould be 
ereBed on the premifes during the term in repair, Lord 
Kenyon^ at Nifi Prius, held that buildings of that defcrip- 
tion were not included ; and faid that the law would make 

{a) I P. 94. [i) j^mbh 1 13. and Bull. N. P. 34. 

(r) Cited in a note io^ FifathcrL'ert v. Shaw^ i H. Blac, 259a The princl'- 
pal cafe turned on a particular agreement* 

(</) 3 EJpin. JNi. Pri, CaJ. 1 1 • 
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the moft favourable conftruflion for the tenant where he 
had made neceiTary and ufeful erections for the ben^t of 
his trade or manufaSlure. Of what precife defcription the 
buildings there were does not appear ; poflibly not affixed 
to the ground (a), at lead not fuch parts as were removed. 
If not, the cafe amounts to no more than that of Penton v. 
Robart {b), where a varnijb houfe of wood which had been 
erected on a brick foundation by the tenant , the purpofe of 
carrying on his trader was removed by him. But it did not 
appear there that the foundation was removed, but only 
the fuperJiruSlure if wood^ which had been brought by the 
tenant from another placet where he had before carried on 
his buGnel^. Lord Kenyon indeed there laid Grefs on the 
inGances of gardeners and nurferymen in the neighbour- 
hood of the metropolis erefling green-houfes, &c. which 
he conGdered that they would be at liberty to remove. 
Whether that be done under particular agreements or not 
does not appear : but fuppofing the law would imply an 
exception in favour of tenants of that defcription, it would 
only be upon the ground of conlidering them as carrying 
on a fpecies of trade j the very nature of their occupation 
and of the letting being to enable them to difannex even 
trees from the land {c). But none of the cafes have gone 
the length now contended for j and the very grounds on 
which exceptions have been made from the general rule 

(tf) Vide foft* what account was given of this cafe In the arguments of 
the defendant's counfeU 

{b) Ante^ 2 vol. 8S. 

(r) Lawrence], on the firil argument Intimated, that if ground were let ex- 
prefsly for nurfery ground, Itmight beconlidered as implied in the terms of the 
contradt that it was to be ufed for taking up young trees, &c. as is ufual in fuch 
cafes. But he exprcBcd a wife to be informed of the ufual terms of the leafes 
under which fuch grounds were holden in the neighbouihood o/ the metropolis. 

preclude 
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)8d2. {irecltide the prefent cafe. Eredlions of this fort are noi 
in their nature temporary nor moveable, but are cal- 
culated folely for the enjoyment of the land : the expence 
6f ere£ting them is great, and their value is great on the 
fpot, but of trifling confideration when removed : the in- 
jury of their removal therefore is much greater to the 
landlord than the benefit of the materials when removed 
are to the tenant. If the exception were extended td 
buildings erected for the purpofes of agriculture, it would 
be as extenfive as the rule itfelf, and would therefore de- 
ftroy it. The foie obje£tof fuch erections is for the pur- 
pofe of enjoying the produce of the land ; the land there- 
fore is the principal and the buildings the accejjary to the 
land. This diftinguiihes it eflentially from buildings 
created for engines or machinery ufed in trade, where the 
ptrfonal chattel is the principal. No other line than this 
can be drawn without overthrowing all the authorities. 

For the defendant it was contended that the old rule of 
law had been gradually relaxed between landlord and 
tenant, though not fo much between tenant for life and 
remainderman, or between heir and executor. The ob- 
je£t has been to encourage tenants to lay out their money 
in the improvement of the premifes, and in making their 
induflry as productive as poflible, which is for the benefit 
of the {late as well as the individuals, and applies at leaft 
as ftrongly to tenants in hulbandry as in trade. Agricul- 
ture in the improved Hate in which it is now carried on 
is in itfelf a trade ; it requires a much larger capital than 
formerly, and the ufe of more expenfive implements and 
machinery. Without the aid of modern improvements, 
the land cannot be made fo produ^ive as it otherwife 
may be, nor the produce fb well preferred and brought to 

market} 
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iharket. But unlefs the tenant is entitled to take away lS02. 
with him at the end of his term, or have a compenfation • * 

in value for buildings like thefe in queftion eredied in fuch 
a manner as to be capable of being removed at pleafure Maw. 
and fet up on any other farm, he will not be at the ex* 
pence of eredticg them at all : and therefore though he, 
and through him tl'.e public, will fulTer, yet the landlord 
will not be the better for the right which he now claims. 

This is no queftion whether permanent additions or im* 
provements made by a tenant to the old dwelling-houfe 
or out-buildings, or even new ones of that fort erefled 
by him for his perfonal accommodation, are to be re- 
moved at the end of the term ; for not even perfons rent- 
ing premifes for the purpofe of carrying on trades have 
any fuch privilege : but whether buildings fo erefled for 
the foie purpofe and convenience of carrying on the farm, 
that is, of turning to the bell account the capital and in- 
duftry of the farmer in his trade or bulinefs may not be 
removed by him. The materials of which the buildings 
are compofed cannot vary the law, but the obje£ls and 
interefts of the perfons concerned. If in the cafe of Dean v. 

Allalley {a), the tenant was entitled to remove the buildings 
called Dutch barnSf the fame rule will apply to the build- 
ings in queftion, which are as much calculated for remo- 
val. For in that cafe (as appears from the MS. note of one 
of the counfel in the caufe), the Iheds ere£led ** had ft 
** foundation of brick in the ground, and uprights fixed in 
■< and riling from the brick work, and fupporting the 
** roof, which was compofed of tiles, and the tides open,** 
as in the prefent cafe. If the exception be confined to 
eredlions for the benefit of trade. Lord Kenyon in that cafe 
confidered the Dutch barns as coming within that deferip- 

(4) 3 E/fiti. Ni. Pti. Caf, xt. and MS. 

tion: 
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tion. This is confonant to the opinion delivered by the 
fame learned Judge in Penton v. Robart (a). It is true 
that was the cafe of a varn^ houfe } but it is clear that 
his lordlhip’s opinion was founded oh the extenfion of the 
exception in the cafe of landlord and tenant generally } 
for the inftances put by him in illuftration of his opinion 
are cafes of gardeners and nurferymen whofe profits are 
derived out of the immediate produce of the land r and 
the buildings now in quefiion are no more annexed to the 
foil than the varniih houfe there was, which was on a 
foundation of brick, or than the hot'houfes and green> 
houfes of the perfons alluded to. But the argument does 
not reft alone on very modern cafes, but is ftrongly fup- 
ported by the decifions of Lord Hardwicke in the cafes of 
Lawton V, Lawton (b), and Lord Dudley v. Lord Ward (c }. 
There, even as between tenants for life or in tail and the 
remaindermen, the executors of the former were holden 
.entitled to the fire engines of collieries ; buildings which 
muft in their very nature be annexeef to the foil, and with- 
out wluch the profits of the land, viz. the coal, could not 
be taken. Thofe were indeed faid to be mixed cafes be- 
tween taking the profit of land, aud carrying on a trade, 
but wherefore mixed does not fo plainly appear. So the 
cafe of the cyder mill is direflly In point : that is as eiTen- 
tial to the enjoyment of the land in that particular fpecies 
of produce out of which the cyder is to be made, as barns 
and other buildings are to the enjoymetit of arable, or beaft- 
houfes of pafture land. That cafe was much ftronger than 
what is now contended for j the queftion arifing there be- 
tween the heir and executor, where it may be admitted that 
the old rule has prevailed much ftridlier. All the cafes there- 


(a) AnU^ 2 vol. 8S« 


(^) %Atk* 13. 


(</) AmhU xi3« 
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xpre in the books between perfons Handing in that rela> 
tion may well be laid out of the queftion, as they turn 
upon the prefumed intention of the anceftor or teftator in 
favour of the heir, that the inheritance fliould defcend to 
him entire and undefaced. But the cafe of Culling v. 
T’tifnal (a)f before Lord Ch. J. which is in pointy 

was between landlord and tenant. That was the cafe of a 
iam removed by the tenant : and though the foundations 
were not dug into the ground, yet its very weight muft 
have funk it in fome meafure below the furface of the 
foil. It is true that cafe was put by him on the ground of 
the cuHom of the country ; but Bulier J., in citing it, ob> 
ferves that now, without any cuHom, it would be deter* 
mined in favour of the tenant without any difficulty ; for 
that the old rule had been relaxed as between landlord 
and tenant, &c. though Hill preferved as between heir 
and executor. No diflinflion is there hinted at between 
trade and agriculture. In FitTshfrbert r. the 

quetlion, it is true, turned at laft on the agreement } but 
Gould J. was decidedly of opinion at the trial, that if the 
tenant had removed the buildings during the term, he 
would have been juftified in fo doing ; and there fome of 
the things removed v/ere a Ihed hmlt on brick worky and 
feme p^s and rails erected by the tenant, all which muft 
have been let into the ground, and were adapted to pur* 
pofes of agriculture. Upon the whole they contended 
that the only line to be drawn from all the books was, 
that whatever buildings were erected by a tenant (be the 
materials what they may, or however placed in or upon 
the ground), for the immediate purpofes of his trade, or 
for the more advantageous taking or improving the profit,8 
of his farm, he may remoye them again, provided he leave 

(a) Bull. N. P. 34. (») I H. Bloc. 258. 

Vot.111. 
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the premifes on his quitting as he found them. Accord* 
ing to this rule, no injury could enfue to the landlord, 
whofe property vrOuld, on the contrary, be eventually bes> 
nefited by the better cultivation of it, while the public 
would derive an immediate advantage from the encou- 
ragement afforded to the capital and induftry of the 
tenant. 

Cur. adv. vult. 

Lord Ellgnborough C. J. now delivered the opinion 
of the Court. This was an a£lion upon the cafe in the 
nature of wade by a landlord, the reverfioner in fee, 
againfl: his late tenant who had held under a term for 
2 1 years a farm confiding of a meffuage, and lands, out- 
houfes, and barns, &c. thereto belonging, and who, as the 
cafe referred dated, during the term and about 15 years 
before its expiration, ere£led at his own expence a beajlm 
houfe, carpenter* s Jbop^ a fuel-houfcy a cart-houfey a pump-houfcy 
and fold yard. The buildings were of brick and mortar, 
and tiled, and the foundations of them were about a foot 
and half deep in the ground. J^he carpenter's Jlsop was 
clofed in, and the other buildings were open to the front 
and fupported by brick pillars. The fold yard wait was of 
brick and mortar y and its foundation was in the ground* The 
defendant previous to the expiration of his leafe pulled 
down the ereflions, dug up the foundations, and carried 
away the materials ; leaving the pretnifes in the fame fate as 
when he entered upon them. The cafe further dated, that 
thefe ereftions were necejfary and convenient for the occupa- 
tion of thefarwy which could not be well managed without 
them. And the quedion for the opinion of the Court 
was. Whether the defendant had a right to take away 
thefe erefUons ? Upon a full confideration of all the 

cafe* 
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Cafes cited upon this and the former argument, which are 
indeed nearly all that the books afford materially relative 
to the fubjedk, we are all of opinion that the defendant 
had not a right to take away thefe erections. 

Quellions refpe^ing the right to what are ordinarily 
called fixtures, principally arife between three claffes of 
perfons. ift. Between different defcriptions of repre<- 
fentatives of the fame owner of the inheritance ; viz. be* 
tween his heir and executor. In this firft cafe, i. e. a$ 
between heir and executor, the rule obtains with the moft 
rigour in favour of the inheritance, and again!): the right 
to dlfannex therefrom, and to confider as a perfonal chat- 
tel, any thing which has been affixed thereto, idly. Be- 
tween the executors of tenant for life or in tail^ and the 
remainder-man or reveifoner s in which cafe the right to 
fixtures is confidered more favourably for executors than 
in the preceding cafe between heir and executor. The 
3d cafe, and that in which the greateft latitude and in- 
dulgence has always been allowed in favour of the claim 
to having any particular articles confidered as perfonal 
chattels as again!): the claim in refpeft of freehold or in- 
heritance, is the cafe between landlord and tenant. 

But the general rule on this fubjeft is that which ob- 
tains in the firff-mentioned cafe, i. e. between heir andl 
executor ; and that rule (as found in the year book 17^. 
3. p. 5 1 8., and laid down at the clofe of Herlnheridet^s 
cafe, 4 Co. ( 54 -, in Co. Litt. 53. in Cooke v. Humphrey 
Moore 177., and in Lord Darby v. Afquithy Hob. 234. in 
the part cited by my brother Vaughan^ and in otlier cafes;) 
is that where a leffee, having annexed any thing to the 
freehold during his term, afterwards takes it away, it. is 
wafte. But this rule at a very early period had feverat 
exceptions attempted to be engrafted upon it/ and which 

£ 2 were 


1802. 

£lwX8 

awainjk 

Maw* 



CASES IN MICHAELMAS TERM 


Sa 


1802 

Clwei 

agminfl 

Maw* 


wereatlaft efTedlually engrafted upon it, in favour of trade 
and of thofe veilels and uteniils which are immediately 
fubfervient to the purpofes of trade. In the Year Book 
42 R. 3. 6 . the right of the tenant to remove a furnace 
ere£ted by him during his term is doubted and adjourned. 
In the Year Book of the 20 H. 7. 13. a. & b. which was 
the cafe of trefpafs againfl: executors for removing a fur> 
nace fixed with mortar by their tefiator and annexed to 
the freehold, and which was holden to be wrongfully 
done, it is laid down, that if a leflee for years make a 
« furnace for his advantage, or a dyer make his vats or 
** veflels to occupy his occupation during his ternty he may 
** remove them : but if he fu^er them to be fixed to the earth 
after the term^ then they belong to the lejfir. And fo of a 
** baker. And it is not wafie to remove fuch things with- 
in the term by fome: and this ihall be againfi the opi- 
nions aforefaid.” But the rule in this extent in favour 
of tenants is doubted afterwards in 2\ H. 7. 27., and 

t 

narrowed there, by allowing that the leflee for years'could 
only remove, within the term, things fixed to the ground^ 
and not to the •walls of the principal building. However 
in piocefs of time the rule in favour of the right in the. 
tenant to remove utenfils fet up in relation to trade became 
fully eftabliflied : and accordingly, we find Lord Holty in 
Poole's cafe. Salt. 368. laying down, (in the inllance of a 
foap'boiler, an under tenant, whofe vats, coppers. Sec. fixed 
had been taken in execution, and on which account the 
firlt leflee had brought an action againlt the IheriiT,) 
that during the term the foap-boiler might luell remove the 
vats he fet up in relation to trade ; and that he might do it 
by the common law, and not by virtue of any fpecial cuf« . 
tom, in favour of tradcy and to encourage indujlryi but that 
after the term they became a gift in law to him in reverfion, 

and 
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and were not removeable. He adds* that there was a dif- 
ference between what the foap-botler did to carry oft hts 
trade^ and what he did to complete his houfe^ as hearths 
and chimney-pieces y which he held not removeable. Tlie 
indulgence in favour of the tenant for years during the 
term has been (ince carried (lill further, and he has been 
allowed to carry away matters of ornament, as ornamental 
marble chimney-pieces, pier glalTes, hangings, wainfeot 
fixed only by ferews, and the like. Beck v. Rebcov, i P, 
Wms. Eie parte ^uinceyi I Atk.^']’]. wA Lanvton v. 
Lawton^ 3 Atk. 13. But no adjudged cafe has yet gone 
the length of eftablifliing that buildings fubfervient to 
purpofes of agriculture, as diftlnguiflied from thofe of 
trade, have been removeable by an executor of tenant for 
life, nor by the tenant himfelf who built them durittg his 
term. 

In deciding whether a particular fixed inllrument, ma- 
chine, or even building (hould be confidered as remove- 
able by the executor, as between him and the heir, liie 
Court, in the three principal cafes on this fubjecl, ^viz. 
Lawton v. Lawton, 3 Atk. 13. which was the cife of 
a fire engine to work a colliery ereSIed by tetiant for life : Lord 
Dudley and Lord Ward, Ambler 1 1 3., which was alfo the 
cafe of a fire engine to work a colliery cre£led by tenant tor 
life : (theCe two cafes before Lord Hardwirke :) and Law- 
ton, executor, v. Salmon, E. 22 G. I Blue. 250. in 
notis, before Lord Mansfield; which was the cafe of fult 
pans, and which came on in the (hape of an a£l:ion of 
trover brought for the fait pans by the executor againd 
the tenant of the heir at law) the Court m ly be confi- 
dered as having decided mainly on this ground, that where 
the fixed infiruinent, engine, or utenfil, (and the building 
covering the lame falls within the fame principle), was an 
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acceflbry to a matter of a perfonal nature, that It fliould 
be itfelf conddered as perfonalty. The fire engine, in the 
cafes in 3 Ati. and Ambler ^ was an accefibry to the car^ 
rylng on the trade of getting and vending coals } a mat-> 
ter of a perfonal nature. Lord Hardnvicie fays in the cafe 
in Ambler, ** A colliery is not only an enjoyment of the 
cftatCy but in part carrying on a trade.” And in the cafe 
in 3 Ati. he fays, One reafon that weighs with me is 
its being a mixed cafe, between enjoying the profits of the 
lands, and carrying on a fpecies of trade j and confidering 
it in this light, it comes very near the inftances in brew‘ 
hou/es, of furnaces and coppers.” Upon the fame prin<> 

ciplc. Lord Ch. B. Comyns may be conddered as having 
decided the cafe of the cyder mill ; i. e. as a mixed cafe be- 
tween enjoying the profits of the land and carrying on 
a fpecies of trade 5 and as confidering the cyder mill as pto*» 
perly an accelfin'y to the trade of making cyder. 

In the cafe of the fait puns. Lord Mansfield does not 
feem to have confidered them as acceflbry to the carrying 
on a trade ; but as merely the means of enjoying the be- 
nefit of the inheritance. He fays, ** the fait fpring is a 
** valuable inheritance, but no profit arifes from it unlefs 
** there be a fait work ; which con fids of a building, &c. 
** for the purpofe of containing the pans, &c. which are 
** fixed to the ground. The inheritance canno^ be enjoyed 
** viithout them. They are acctjfaries necejfary iftf the enjoys 
•* tnent of the principal. The owner erected them for the be^ 
** nefii of the inheritance.” Upon this principle he con- 
^dered them as belonging to the heir, as parcel of the in- 
heritance, for the enjoyment of which they were made^ 
and not as belonging to the executor, as the means or in? 
firument of carrying on a trade. If, however, he had 
even confidered them as belonging to the executor, as 

6 utenfiU 



IN THE FoRTT-THIRD TeAR OF GEORGE ni. 


S$ 


tttenfils of trade, or as being removable by the tenant, on 
the ground of their being fuch utenfils of trade } ftill it 
would not have affe£led the queltion now before the 
Court, which is the right of a tenant for mere agricultural 
purpofes to remove buildings fixed to the freehold, which 
were conftrufled by him for the ordinary purpofes of 
hufbandry, and conne£l;ed with no defcription of trade 
whatfoever : and to which defcription of buildings no 
cafe (except the Nifi Prius cafe of Dean v. Allalyt before 
Lord Kenyon^ and which did not undergo the fubfequent 
review of himfelf and the reft of the Court), has yet ex- 
tended the indulgence allowed to tenants in refpedl to 
buildings for the purpofes of trade. In the cafe in Buller*% 
Nifi Prius, 34, of Culling v. Tuffnell^ before Lord Gh. J. 
Treby^ at Nifi Prius, he is ftated to have holden that the 
tenant who had erected a barn upon the premifes, and put 
it upon pattens and hlocis of timber lying upon the ground^ 
but not fixed in or to the ground^ might by the cuftom of 
the country take them away at the end of his term. To 
be fare he might, and that without any cuftom ; for the 
terms of the ftatcraent exclude them from being confider* 
ed as fixtures ; they were not fixed in or to the ground'' 
In the cafe of Fittherhert v. ShaiVy I H. Black, 258, we 
have only the opinion of, a very learned Judge indeed, 
Mr. Juftice of what ivould the. right of 

the tenant, as to the taking away a Jhed built on brick-worhy 
and foine pfis and $'ails which he had erefled, if the 
tenant had done fo during the term : but as the term was 
put an end to by a new contrafl, the quefliori what the 
tenant could have done in virtue of his right under the 
old term, if it had continued, could never have come ju« 
dicially before him at Nifi Prius : and when that queftion 
<^a$ oifeted to be argued in the Couxt above, the counfel 
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i8o2* were ftopped, as the queftion was excluded by the new 
XiivEt agreennent. As to the cafe of Penton v. Rohart, 2 Eafl 88, 
tgainp it was the cafe of a varnifi) houfe^ with a brick foundation 
let into the ground, of which the wood work had been re” 
moved from another plaee^ where the defendant had carried 
on his trade with it. It was a building for the purpofe of 
trade ; and the tenant was entitled to the fame indulgence 
in that cafe, which, in the cafes already confidered, had 
been allowed to other buildings for the purpofes of trade ; 
as furnaces, vats, coppers, engines, and the like. And 
though Lord Kenyon^ after putting the cafe upon the 
ground of the leaning which obtains in modern times in 
favour of the inierejls of trade ; upon which ground it 
might be properly fupported j goes further, and extends 
the indulgence of the law to the eredion of green-houfes 
and hot'houfes by nurferymen, and indeed by implication 
to buildings by all other tenant^ of land ; there certainly 
exifts no decided cafe, and, I believe, no recognized opi> 
nion or pradlice on either fide of Wejlminjltr Halit to war- 
ram fuch an extenfion. The Nifi Prius cafe of Dean v. 
Allaly (reported in Mr. WoodfalPs book, p. 207. and Mr. 
Efpinajfd%t 2 vol. 1 1.) is a cafe of the ere£kion and removal 
by the tenant of two Jhedsf called Dutch barns ^ which were, 
I will afiume, unquefiionably fixtures. Lord Kenyon fays, 
** the law will make the mod favourable conftru£lion for 
** the tenant, where he has niade necefiary and ufeful 
ereBions for the benefit of his trade or manufaBuret and 
V which enable hint to carry it on with more advantage. 
** It has been fu holden in the cafe of cyder mills, and 
** other cafes ; and 1 (hall not narrow the law, but hold 
“ eredions of this fort made for the ben fit of tradcy ox con- 
firuBed as the pnfentt to be removable at the end of the 
ierm.’* Lord Kenyon here uniformly mentions tin bene- 

fit 
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jit of trade f as if it were a building fubfervient to fome 
purpofes of trade ; and never mentions agriculture, for the 
puipofes of which it was ere£led. He certainly Ceems> 
however, to have thought that buildings erected by tenants 
for the purpofes of farniing, were, or rather ought to be, 
governed by the fame rules which had been fo long judi- 
cially ho}den to apply in the cafe of buildings for the pur- 
pofes of trade. But the cafe of buildings for trade has 
been always put and recognized at a known, allowed, exception 
from the general rule, which obtains as to other buildings ; 
and the circumftancc of its being fo treated and confidered 
eftabliflies the exigence of the general rule to which it 
isconfideted as an exception. To hold otherwife, and to 
extend the rule in favour of tenants in the latitude con- 
tended for by the defendant, would be, as appears to me, 
to introduce a dangerous innovation into the relative (late 
of rights and interefts holden to fubf (I between landlords 
and tenants. But its danger or probable mifehief is not 
fo properly a confideration for a court of law, as whether 
the adoption of fuch a doctrine would be an innovation 
at all : and, being of opinion that it would be fo, and con- 
trary to the uniform current of legal authorities on the 
fubje£l, we feel ourfelves, in conformity to, and in fup- 
port of thofe authorities, obliged to pronounce that the 
defendant had no right to take away the ere£lions dated 
and deferibed in this cafe. 
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Jlionday, 
Nov, i5th« 


The King again/i Clayton. 


Every reafbnablc 
intendment will 
be made in fa- 
vour of an order 
t>f juftices. 
Therefore where 
an order of baf- 
tardy* reciting 
that it had ap- 
peared to the 
juftices on the 
oath of T. 
that xhz faid 
Alary Cole (re- 
ferring to the 
title in which 
ihe was named 
as Mary Cole de~ 
ceajed) was de- 
livered of a baf- 
tard child, 
and further that 
upon the examine 
^tion of the faid 
At. Co tdken on 
oath, &c. dated 
ieZo in the pre- 
fence of the faid 
U. *T, the faid 
M. C. upon her 
o^th charged the 
defendant with 
being the father, 
fee. adjudged 
that ihcieforc 
upon examina- 
tion of the caufe 
and circum- 
flanccs of the 
pi -jniif' s, as iveJ 
tb' ra.'b cf'r^ie 
faiil AT C. bet. .tic 
biiih in ta!c; ii 
and a//o upiin 
the oath ol the 
faid J?. r that 
the defendant 
was the father, 
and that he 


'J' W O Juilices of the Peace for the weft riding of 

made an order of baftardy, entitled The order of 

A. B, and C. JD. the Juftices, &c. made at, &c. concern-, 
ing a female baftard child lately born in the townlhip of 

B. of the body of Mary Co/e, fingle woman, Jince de- 
ceafed reciting that whereas it had appeared to them, 
the faid Juftices, as well upon the complaint of the 
churchwardens, &c. of the townlhip of Bawiry, in the 
faid riding, as upon oath of R. T. of B,, &c. that t/oe faid 
Mary Cole, about fix weeks ago then laft paft, was de- 
livered of a female baftard child, in the faid townlhip of 
B,, and that the faid baftard child was then chargeable to 
the faid townlhip, and likely fo to continue ; and further, 
that upon the examination of the faid Mary Cole, taken 
upon oath before {A. B. another Juftice of Peace), dated 
the wth of May lajl pajl, in the prefence of the faid R. T, 
the faid Mary Cole, upon her oath, charged G. C. of, &c, 
(the defendant) with having begotten her with the child 
of which Ihe was then pregnant } they therefore, upon 
the examination of the caufe and circumftances of the pre- 
mifes, as well upon the oath of the faid Mary Cole, before 
birth, fo taken as aforefuid, and alfo upon the oath of the 
faid R.TT., did thereby adjudge the faid defendant to be the 
reputed father of the faid baftard child : and ordered him 
to pay ccrt.dn fums as fuch towards the relief of the town- 
lhip, &c. given under their hands and fcals. See. (dated 
the x^th of OSicber i8oi.) The original order was con- 


fhould p y fo 

much, fee. *rhc Court will intend, (rfpecially aftpr appeal con/iririing the order) that Al, C. 
was dead at ihc tirre of the order made, and that her examination on oath before taken in 
Wfiting under the flat 6 C?, 2. c, 31. was verified on the oath of R. T. before the ma^/iihatcs 
making the or ^cr, which examination is fufHcient after the death ot the mother 10 warrant a 
fubiequent order of Bllatioc* 

firmed. 
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firmed, on appeal, by the quarter feflions : and both orders 
being removed into this Court by certiorari, a rule was 
granted in the lafl: term to (hew caufe why they (hould not 
be qualhed for infufficiency ; i . becaufe it is not (hewn that 
the defendant was fummoned to appear before the magif. 
trates to anfwer the complaint, nor (which might have cured 
the want of fummons), that he had in fa£t appeared (o'). 
2. Becaufe the original order was made upon illegal evidence. 

Vaughan Serjt. now (hewed caufe. As to the firft ob- 
jedlion : the rule is, that every thing is to be intended in 
favour of an order, though not in favour of a convi£lion : 
and therefore the Court will intend that the defendant was 
fummoned, as nothing appears to the contrary; as in R. v. 
Clegg (^), on an order of baftardy j R. v. Aujiin (c), on an 
order for fupprelTing an alehoufe i and R. v. V enables (</), 
on an order of commitment for continuing to fell ale after 
fuch an order of fupprellion : and the rule is laid down 
generally by Buller J. in R. v. ^be Undertakers of the Air 
and Colder Navigation (tf), and by Lord Kenyon^ in R, v. 
The Guardians f iAc. of Chichejler (f)- So an order of re- 
moval need not (late an examination or fummons of the 
pauper. R, v. Bagworth (^g). At any r;jte the fecond or- 
der muft be good, which is ftated to be n'?ade on hearing 
the appeal of the party^ which (hews that he mull have been 
prefent. As to the fecond obje£lion ; the womai.*v in fa£i; 
died in labour before the order of filiation was made- out, 
but after her examination on oath. Then if (he were dead 
at the time, which mult be intended, as the contrary <.loes 

(«) Vide R. r, Stentf ante^ i vol. 639# 

(^) 1 Stra, 475 %Mod. 4. S, C. (f) 8 Mod. 309- 

(d) X Sfraa 630. I 'Ltd* Ray. T405. and Salk* iSl* 

(«) X ’Term Rff. 666. (/} 3 Tam Rep. 496. (g) Cald, 179. 
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not appear^ R. v. Ravenjlone {a) Is in point to fliew that 
the order might be made upon fuch examination taken 
under the flat. 6 Geo. 2. 31. Then in the fubfequent 

part of the order, which is dated to be made ** upon the 
examination of the caufe and circumfiances of the premifesf 
and as nuell on the oath of the faid M. C. before birthy fi 
taken as aforefaidy and alfo upon the oath of the faid R. Tl,” 
the WOT' 's, as well on the oath of the faid M. C.f See, 
may be rejed^ed as furplufage ; ^nd tlie order will pro* 
perly (land on the reft of the evidence, by which the exa* 
inination referred to in the preceding part will appear to 
be in wiritingy by the date afligned to it, and the reft of 
the evidence will appear to have b^en taken on oath vivk 
voce at the time, 

Erjkine and Gibbsy contra, i . All the precedents for fuch 
orders in Burn's JuJlice and other books, ftate the fummons 
and appearance ; and the cafes which feem to confider 
fuch orders as good without either cannot be fupport- 
ed on principle. An order of baftardy is, to all intents 
nnd purpofes, the fame as a cpnvidlion ; it faftens on the 
party an offence and a burthenfome charge. If fuch an of> 
der can be fupported merely upon the examination of caufis 
and circuniflaneesy without ftating them, at lead it (hould 
appear that the caufes and circumjlauces on both fides were 
heard. Cut idly. Here the magiftrates have gone on to 
ftate upon what evidence they did proceed, which was 
not fufficient : viz. Upon the oath of M. C. before 
birth fo taken as alfo upon the oath of the faid R. 7 *.’* 
As to the latter, the only evidence which could be given 
by him w'as, as to the w'omarfs delivery, and the charge 
«>n the townlhip. The material fa£l of fiUattoii coqld 

only 
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only appear by the woman’s teftimony, if living j or, ac- 
cording to R. V. Ravenjione, by her examination in writing, 
taken under the ftatute, if dead. Now it no where ap- 
pears that Ihe was dead at the time of the examination on 
which the ordf/ was made j nor if dead, that her exami- 
nation had been fo taken in writing, unlefs by inference 
from what is dated as to its being datedy &c. } nor, if writ- 
ten, that it was proved or read over before the magidrates 
when the order was made. All that appears is, that the 
order was made upon a prior examination of the woman, 
who, for aught appears, was living at the time : and it 
rather feems, if any evidence at all were given of it at the 
time, it was by the parol tcdimony of R. T. 

Lord Ellendorough Ch. J. The law has been fettled 
by fo drong a ferics of deciiions from the time of Lord 
HoU down to a very recent period that every intendment 
(hall be made in favour of an order of Judices, that we 
mud fee whether, by any intendment which can be made, 
the prefent order can be fupported. Now it is not a very 
forced intendment, that the examination of Mary Cc/e’, 
which is deferibed as bearing dale the i ith of May^ &c. 
was in writing ; for it inud be fomething on which a date 
could be impreded. Then it mud alfo have been produced 
to thofe whofo deferibe it. Nor does it necelTarily appear 
that only the fa£l of the examination of M. C. was tedided by 
R.T, the witnefs examined ; for the order goes on, ** And 
further J' &c. by which mud be underdood that it further 
appeared to the Judices, that upon the examination of the 
faid M. C, taken on oath, &c. in the prefence of R. T. 
Ihe charged the defendant with being the father, &c. 
Then it is not a drained inference, to make, that the ori- 
ginal examination from whence this appeared to the 

Judices, 
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6x 

i8o2. JufticeS) was produced and verified upon the oath of 

' R. T. BefideS) this is a cafe after appeal to the feflions. 

The King 

where it mu ft be taken that thefe obje£lionsj if founded 
in fa£):> would have been proved and admitted* and that 
if either not made* or made and over>rtded* they were 
without foundation in fa£b. Then if the woman were 
dead* the proceeding on her examination afterwards is 
fully warranted by the cafe of R, v. Ravenflone. As to 
the other point* of the want of fummons* the form of the 
order would have been better if it had followed the prece-> 
dents ; but the cafes cited fan£Iion the omiflion. 

The other Judges declared themfelves of the fame opi<* 
nion ; and Lawrence J. added* that as to the obje£lion* 
that it did not appear that the woman was dead* the con« 
trary muft be intended ; for the title of the order de- 
feribed Mary Cole as being deceafedy and fhe was men- 
tioned in the body of it as the faid M, C, which refers to 
the woman faid in the title of it to be dead. 

Both orders confirmed. 


rae/jey, GovETT agawjl Radnidge, Pulman* and 

iVov. Ji6th. 

Gimblett. 


In an aftjon 'T^HE declaration ftated that on, &c. at* &c. the defend- 

againft three, X 

wherein the ^nts had the loading of a certain hogfhead of the 

plaintltF declared vi#- i<- 

that had the plaintiff* then and there containing looolb. of treacle of 
iwgftfad of the loo/. value* in and upon a certain cart* for a certain tea- 
wtL-ifrwaVd* fonable reward* to be therefore paid by the plaintiff to the 

to be paid to one 

them, and a certain other reward to the other two, and that the dej^dants To negligently 
conduced themrclves in the loading, &c. that the hogihead was damaged \ held that the gift of 
the adlion was the tortp and not the contraSi out of which it arofe ; and therefore that on plea of 
not guilt/, the two hewg ao^uitted^ judgmoat siigbi be had againft the tbtrdj who was found 
guilty. 


defeadantf 
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defendants Pulman and Gimblett^ and for a certain other 
reafonable reward tp be therefore paid by the plaintiff to 
the defendant Radmdge\ yet the defendants then and 
there fo carelefslyj negligently, unfldlfully, and improvi* 
dently behaved and condu£ted themfelves in the loading 
of the faid hoglhead, &c. tliat by rcafon thereof the faid 
hogfliead was then and there, in fuch loading thereof, let 
fall, broke, and' damaged, and the faid treacle damaged 
and loft to the plaintiff. To this the defendants pleaded 
not guilty ; and at the trial a verdi£t was found for the 
plaintiff againff Radnidge with damages, and for the other 
two defendants. 

This matter firfl: came before the Court in Eajler term 
lad, upon a motion for a new trial, againd which caufe 
was flicwn in Trinity term following ; but the Court then 
intimating that the obje£tion, if any, appeared upon the 
record, it was agreed that it fhould be difeuffed upon a 
motion in arred of judgment; and a rule nifi was made 
accordingly, grounded upon an alleged incongruity in the 
record ; the declaration, as it was contended, fetting out 
a joint contrail, for the breach of which all the defend* 
ants were anfwerable cither jointly or not at all ; and the 
jury, by their vcrdi£t of acquittal of two of them, 
having negatived the joint contrail; as laid, and confe* 
quently that no judgment could be given againd the other 
defendant. On a former day In this term, 

Lens Serjt. and Burrough fhewed caufe againd the rule. 
The objcdlion fuppofes that the declaration is laid in 

which cafe the contra£b is the gid of the a£lion, 
and mud be found as laid ; and therefore if it be laid as 
a joint contradl againd feveral, there can be no recovery 
againd one only as upon a feveral contradt. But here the 

declaration 
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iBot, declaration is laid in iort, where the contra A is flievVit 

‘ ' ■ merely by way of inducement* and need not have been 

Govett 

ftated at all ; and the gift of the a£Iion is the misfeazaneet 
which in its nature is feveral* as the cohverfion in trover } 
and therefore theye is no repugnancy in the finding one 
guilty, and acquitting the others (a). It would have been 
fuificient barely to have ftated that the defendants became 
pofiefied, without fhewiiig how, of the plaintiff’s hogfliead* 
and that they did the injury complained of : and then it. 
cannot be denied that the finding would have been good. 
But that which is only laid by way of inducement need 
not be ftri£lly proved. It is fuflicient if fo much be proved 
as will fuftain the a£tion, and all tliat was neceffary here 
to prove was, that the defendants were in pofiefftou of the 
plaintiff’s hogfhead, and that the injury was done. That 
fuch a count is in iort^ and not in is clear from 

the cafe of Dickon v. Clifton (^}, where a like count was 
joined with one in trover, and held well, being ex dcli£l;o, 
and not ex contra^u, though arifing out of a contrail. 
So in Coggs V. Barnard (r), which was a declaration in 
tort againft a carrier, alleging that he undertook (without 
&ylng for hire or reward) fafely to take up certain hogf- 
heads of brandy out of a cellar, and depofit them in 
another place ; but that he fo negligently and improvidently 
put them down that one of them was ftaved : and upon 
plea of not guilty, and verdidl for the plaintiff, the decla- 
ration was holden fufEcient upon, a motion in arreft of 
judgment ; becaufe the gift of the complaint being a mr- 
feazance and not merely an omijffionf it was not neceffary 
to lay any confideration for the promife. Gould J. faid 
the declaration would be good either way } that is, whether 
it were laid on the contra£l; or in tort. The only cafe 

(a) Sr«,Akr. S^fonder, 63. (£} a 319. (c) zLd, Itty. 909, 

3 which 
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Vrhich feems to bear the other way Is Buddie v. Wilfon (a) ; 
where to a Hmllar a£fcion agalnft a catrier oh the cuftom 
of the realm, he pleaded In abatement a joint undertaking 
with others not fued j to which there was a demurrer. 
The plea in abatement, being after an imparlance, was 
holden to come too late ; but the Court intimated an opi> 
nion that if it had been pleaded in time it would have been 
good ; confidering the gift of the action as being founded 
in contraft, according to what was faid by Denifon J, in 
Dale V. Hall {b)» But in this latter cafe the declaration 
was founded in afliimpltt, to which there was a plea of non 
aiTumpfit. At any rate it was no more than an obiter 
opinion, in direct contradI£lion to the opinion of the 
Court in Mitchell v. Tarbut (c) ; where in an a£tion againft 
feveral poflefled of a certain fliip, for having by the negli- 
gent management of their fervant run down the plaintifTs 
fhip, it was ruled that the defendants could not plead in 
abatement that other joint owners of the defendants' ihip 
wer 6 not named. The difl:in£lion was there taken be- 
tween a£lions arlfing ere contraBu and ex deliBo. Lord 
Kenyon^ it is true, relied on Bofon v. Sandford (d), as being 
founded on a breach of contrail, becaufe of the fuper fe 
fufeeperunt ; in which cafe it had been holden that all the 
carriers partners (liould have been joined. But that has 
been clearly over-ruled : for even in aflumpfit advantage 
can only be taken of the omifGon to fue all the partners by 
‘pleading in abatement (^) ; and the other point as to the 
form of the declaration, may be conGdered as over-ruled 
by the fubfequent cafes already referred to. 

(ff) 6 Term Rep. jSgT. (i) > a**- (0 STVrw K^.649. 

Saik. 3 Lw. 25S. Carth. 

Rice V. ShutCf 5 Surr, aGii. 
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Rabnipcc. 


Dallas and Dampiety in fupport of the rule.' 7'he caufe 
of adlion arifes partljr in contrafl and partly in tort ; the 
joint contra£l: is the foundation out of which the duty 
arifesj with the breach of which they are charged. It was 
therefore incumbent on the plaintiff to prove fuch Joint 
, contra£I ; and that being negatived by the verdift in fa- 
vour of two, there can be no judgment on the verdidl 
againft the third. It is not difputed but that the contra£b 
laid (by way of inducement, as it is contended), is joint y 
namely, the undertaking to load by the three defendants, 
though a feparate reward was to be paid to one of them : 
then whether it were ncceflary to have fo declared or not, 
at any rate it (hews that the plaintiff meant to rely upon 
the contrafi, and not upon the tort. If the coiitrafl; were 
joint, the negligence of one was the negligence of all $ 
and therefore the only ground of the acquittal of the two 
mud have been the negativing the joint contrafk. In 
Bofon V. Sandford (a) the declaration was in this form } and 
though the defendants had pleaded not guilty, yet the 
Court gave judgment for them on the ground that the ac- 
tion did not arife ex deliSiOy but quaji ex eontraclu, and 
therefore that all the partners fltould have been fued. 
That there was no other tort but a breach of trud. That 
could not have been laid in adumpGt ; for otherwife 
Lord Holt could not have called it an aflion qu(ji ex cou- 
tra&Uy but he would have given it its appropriate name. 
And the pra£kice of declaring at all in aifumpfit in fuch 
cafes is of late introdufkion^ That cafe is (Irongly fup- 
ported by the opinion of the Court expreffed in Buddie v. 
Wilfon (3) ; for there could be no necellity to join all in the 
a£kiott if the verdifl might afterwards be againd one only. 
There too the declaration was in the fame form as here. 

The 
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The cale of Mitchell v. ^arhut (a) was purely a tort in 
running down a (hip ; no contrail of any fort was ftated 
as the foundation of the;,a£lion. And the cafe of Dickon 
V. Clifton (h) fo far differs from this, that there no joint 
contra£% laid as the foundation of the duty was negatived 
by the jury, as in this cafe, which is the foundation of the 
prefent objection. 

Curia adv. vult. 

Lord Ellenborough Ch. J. now delivered the opinion 
of the Court. This was an a£%ion brought by E. Gvuett 
againft W, Pultnan^ M. Gimhlit and f. RadnidgCy in which 
he declared in the firff count, upon which alone he ob- 
tained a verdidi, that the defendants had the loading of a 
certain hogftiead of treacle upon a certain cart for a rea- 
fonable reward, to be therefore paid by the plaintiff to the 
two firft defendants, and a certain other reafonable re- 
ward to the laff named defendant. And that the three 
defendants fo carelefsiy, negligently, and unlkilfully be- 
haved and conducted themfelves in the loading fuch hogf. 
head of treacle, that by reafon thereof the hogfhead was 
(laved and the treacle loft. To this declaration the der 
fendants pleaded not guiltyy and a verdidl was found for 
the two (irft named defendants, and againft the laft de- 
fendant, 

A motion in arreft of judgment has been made on this 
ground ; that the caufe of adlion ftated in the firft count, 
and upon which the queftion arifes, is founded in contrary 
or arifes at leaft qw^ ex contraduy as it is faid ; and that 
being fo, the finding of not guilty as to two of the defen- 
dants negatives the exiftence of fuch a joint CQntra£l by 
all the three defendants, as muft be proved if' the decla-.- 

(d) 64.9. 319. ^ 
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ration be founded on contract : and therefore that thtf 
plaintiff is not entitled to have any judgment given for 
him upon this record. 

That this is to be confidered aS an a£ltdn founded on 
contraffc has been maCinly contended, on the part of the 
defendant, on the authority of the cafe of Bofon v. Zand* 
ford ; which is reported in i & a Show. 2 Lev. 3 Mod^ 
Soli. 440, and in other places. That was the cafe of cer- 
tain fliip owners who were charged by the declaration to 
have received certain goods on. board their (hip, to be 
fafely tranfported for the plaintiff from London to ^opf 
** ham^fr reafonable freight and /alary by the plaintiff to the 
** defendants for fuch carriage thereof to be paid and who 
bad undertaken (for fo it is cxprefsly laid) to tranfport and 
carry them accordingly ; (I take the ffatement of the de- 
claration from 2 Show. 478, where it is to be found at 
length ;) and againft whom it was charged that they, dif^ 
regarding their duty, and fraudulently intending to injure 
tlie plaintiff, fo negligently placedt carried, and kept the 
goods in the fliip, that the goods were damnified by lea 
water. Upon not guilty pleaded, one queftion was, 
'Whether the aflion were maintainable againfl thefc de- 
fendants alone, certain other part owners of the fhip not 
having been joined as defendants. Another queflion was. 
Whether if the affion ought to have been brought againfl 
all, this matter ought not to have been pleaded in abate- 
ment, and not given in evidence (as it had been) on the 
general iftue. Dolben Jufiice (according to the report in 
3 Mod^ was the only one of the Judges who was of opi- 
nion that this matter could be pleaded in abatement t about 
right to do which 1 prefume at this time of day, no- 
1 k>dy can entertain a doubt. Nay Gnce the cafe of Rice 
tUnd Shiite f before Ltptd Mansfeld, in 5 J?wrr<26li. and 

Abbatt 
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Abbott and Smithy i Blae. 947. before De Grey Ch. J., no-^ 
body can entertain a doubt but that the objeAton was 
available not only by plea in abatement^ but that it was 
available in that way only, and cannot be taken advantage 
of on the general iilue. Lord Ch. J. De Greyy in the cafe 
of Abbot V. Smithy fpeaking of the cafe of Bofon v. Sandforiy 
fays of it, In the cafe of Bofon v. Sandford the Court 
were divided ; and thofe who determined the cafe went 
** upon a falfe alTumption, that this could net be pleaded in 
** abatetnent : had they been aware that it could, they. 

declared that it could not have been given in evi< 
** dencc.** This cafe therefore, which was fo much 
preifed upon Lord Kenyony in Buddie v. Wilfeuy and upon 
which he is underftood to have proceeded, has been fliaken 
to its foundation in the main points which it aiTumed to 
determine : for the aflion in that cafe was exprefsly an 
action of ajfumpft, in which the omiflion to join all the 
part owners is a matter pleadable in abatement, and which 
in that mode only could be taken advantage of : both 
which points were however otherwife holden in the cafe 
of Bofoti V. Sandford. This cafe may therefore be laid out 
of the quedion as an authority for fome of the propofitions 
therein determined. And as to the necellity of conGdet- 
ing a count againd carriers for hire, framed ^as this is 
upon alleged neglefl of duty, and not upon the breach of 
any undertaking, as a count hr aflumpGt, and as didin- 
guiOied from tort with all its confequences ; [which con- 
fequences are thefe, viz. of letting in a plea in abatement 
for want of joining all the parties ; of entitling the plaintiff 
to a general verdi£l if the caufe of action (hould not be 
proved as againd all ; . and of excluding the right td join 
therewith a count in trover 0 the cafe of Dickon v; Clifton^ 
% WW' 3 which was never cited ot brought before the 

F 3 ConilderatioiA 
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x8o3* conSderation of the Court in the argument of the cafe of 
Govctt Wiljon^ 16 a cafe in point. There Lord C. J. 

cimnft Wtlmot confidercd a count, in terms the fame as the pro» 
Hadmidos. « . . 

fent, as a count laid ex de/iffo of the defendant, and that 

a count in trover might therefore be joined therewith. 
He fays, I own that in many books it is reported that 
trover and a count agait^ a common carrier cannot he jmned, 
hut common experience and praElice is now to the contrary'* 
And to be fure if the count againlt the common carrier 
is laid as this is, not in terms of contrafl, but upon the 
breach of duty, it is now the daily, and I think the con- 
venient and well warranted pra£Iice, to join them. 

What inconvenience is there in fuffiering the party to 
allege his gravamen^ if he pleafe, as confining in a breach 
of duty arifing out of an employment for hire, and to 
confider that breach of duty as tortious negligence, in- 
jlcad of confidering the fame circumftanc'es as forming a 
breach of promife implied from the fame confideration of 
hire. By allowing it to be confidered in either way, ac- 
cording as the negle^ of duty or the breach of promife is 
relied upon as the injury, a multiplicity of aflions is 
avoided ; and the plaintiff, according as the convenience 
of his cafe requires, frames his principal count in fuch a 
manner as either to join a count in trover therewith, if 
he have another caufe of a£lion for the confideration of 
the Court other than the a£lion of affumplit ; or to join 
with the affumplit the common counts, if he have another 
caufe of adkion to which they are applicable. The only 
inconvenience which can be fuggefied is that by declaring 
in tort the defendant is oufled of his plea in abatement i 
« plea which, as it cannot be pleaded after a general im- 
parlance is feldom of much ufe in point of fa£k ; and 
which^ as every new defendant, who may be fucceflively 

brought 
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brought forward and difclofed by fucceflive pleas in abate- 
ment, may in his turn plead that there are dill other 
parties to the contra£I who ought to be and have not 
been joined as defendants, opens a door to endlefs vexa- 
tion and expence, as againd the plaintiff, in fucceflive 
ftages of unprofitable delay. The convenience, however^ 
or inconvenience of opening a door to thefe pleas in abate- 
ment in all cafes which may in any poflible tefpe£I be 
confidered as originating in contrail exprefs or implied, 
is not fo much a quedion here, as what is the edabliflied 
and recognized pradfice in courts of law ; and as that 
pradice, certainly convenient in itfelf, is fuch alfo as ac- 
cords with what is laid down in the cafe of Dickon v. 
Clifton f 2 Wil/oHy 319. and which is not direidly contra- 
di£led by the judgment in Buddie v. Wilfon j for the im- 
mediate judgment of the Court in that cafe went no fur- 
ther than to exclude the plea in abatement, upon the fpe- 
cial ground that it was out of time, as being pleaded after 
a general imparlance ; we are of opinion that the acquit- 
tal of one defendant, in an adtion founded as this is on 
negledl of duty, and not upon breach of promife, does not 
affed^ the right of the plaintiff to have his judgment as 
againft the defendant, againd whom the verdidl has been 
obtained ; and that the rule for arreding the judgment 
ought to be difcharged. 
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l^e defendants 
gave the ptaintiflF 
their own bills 
Kcep:ed by third 
perfons in ex- 
change f T ac- 
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ether bills drawn 
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the tranjuihon j 
and except that 
in two inflances 
out of five the 
acceptances fo 
given by the de- 
fendants were 
made payable 
two days before 
the counter ac- 
ceptances of the 
plaintiif : but no 
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the tranfj^ion 
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ahfiuute exchange 
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party was con- 
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fecurities, and 
that the law 
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fendants, who 
bad become 
bankiupis, to 
repay Co the 
plaliiclfl* the 
amount on the 
balance of his 
acceprancfs pdd 
after fuch bank- 
fuptcy. 
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Buckler again/i Buttivant and White. 

"^HIS ww an action to recover 49/. 15/. 2</. for fo 
much money lent and advanced, paid, laid out, and 
Expended, had and received, intereft,' and upon an account 
ilated } to which the defendant, Buttivantf pleaded, i ( 1 , 
Kbn alTumpfit. adly. That before the exhibiting the pl&inr 
tiff’s bill, vix. on ift of O^ober 1799, he the defendant 
became a bankrupt, and that the feveral caufes of a£lion 
accrued before his bankruptcy. The other defendant, 
Wk'tttt fuffered judgment by default. At the trial at 
Guildhalli before Grofe J., a verdi£t was found for the 
plaintiff^ for 49/. 15/. id. fubjed to the opinion of thiai 
Court on the following cafe. 

The defendants were in partnerfhip under the firm of 
Buttivant and White, at the time of writing the feveral 
letters, and drawing and accepting the bills of exchange 
hereinafter mentioned. And White at the fame time car* 
ried on another bufinefs, under the firm of White and Co. 
di(lin£t and feparate from his copartnerfliip with Butti» 
vant. The five letters (copies of which were annexed to 
the cafe) were written by White to the plaintiff, and con- 
tained the five following bills of exchange: ( i .) Norwich, 
** months after date pay to our 

** order 6\l. 'js, 6d, value received, as advifed.”- (Signed) 
** 7*. Buttivant and W . White^* (and addrefied) Toi 
*» Mr. John Henderfon, Michael's Alley, Cornhill, Lon- 
** don^' (and which was) ** accepted John Henderfon^* 
(and indorfed by the defendants.) (2.) Nornfich, 
<* Augujl’i\. 1799. — Two months after date pay to the 
** order of Meflrs. W. White and Co. 143/. 14/. value 
•* received as advifed.” (Signed) “ ST. Buttivant and 

« W, 
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W , WhiUf* (and addrcfled to and) «* accepted John 
‘‘ Henderfon” (and indorfcd) W. White and Co.'* 
(3.) This was the fame as the laft, only for 117/. 13/. 
(4. ) «* Norwichy Auguji 3 . 1 799.— Three months after 
dace pay to our order 88/. 15/. value received, as ad- 
vifed.” (Signed) “ T, Buttivant and W, WbiteP (Ad- 
drcfled) To Mr. Win. Welhy Princes Streety LeiceJIer 
Fieldsy London” (and) «* accepted Wm» Welli” (and 
xndotfed by the defendants.) (5.) “ Norwicby Sept. 9. 1799. 
** Two months after date pay MelTrs. W. White and Co. 

or order 153/. 17/. %d. value received as advifcd.” 
(Signed) “ Y. Buttivant and W. White” (and addrefied 
to and) accepted John Henderfony” (and indorfcd) 
«* W. White and Co.” 

The plaintiff accepted the four following bills of ex- 
change, one dated ** Norwicby July 'll. 1799.— -Three 
<< months after date pay to our order 61/. 7/. 6</. value 
f* received as advifed.” (Signed) Y. Buttivant and 
W. White” (and addrelTcd to the plaintiff, and indorfcd 
by the defendants) *, and the three others all drawn by 
f ‘ W* White aqd Co." from Norwich, at two months after 
date, payable to their own order, and indorfcd by them i 
fhe fifft dated ** Sept. 3. I’jgg” for ** 161 1 . 7/.” the 
next “ Sept. 5. 1799,” for 88/. 15X.,” and the laft 
dated ** Sept. 10. 1799,” for “ 154/. 3/.” (a) 


180a. 
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The bill account ftood thus between the parties t 
Bills drawn by the Defendants, and Bills drawn by Defendants and accepted 


accepted by their agents, y. 



by Plarntsfft 

derfon 






. Sums. 


Time when 4 ae. 

Sums* 


Times when due. 


d. 



d. 


7 

6 

25th OSi, 1799* 

6x 7 

6 

25th Oil. 1799/ 

143 14 

0 

3d Na^Vm 

261 7 

0 

5th NvUa 

1*7 ‘3 

0 





S8 s$ 

0 

6th Novo 

88 15 

0 

8 th A0V. 

151 *7 

8 

13th NiVa 

>54 3 

0 

I3tb N 9 Vm 

iH ? 

% 


565 ** 

6 


T j 7 


^a'ance 

0 s 
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iSoz. The four laft-mentioned bills were accepted by the 
' plaintiff for and on account of the defendants, without bis 

Bucklee 

having rtctived any eonjideration for the fame, other than the 
brfere-meniioned five bills contained in the letters hereunto 
annexed. On the ifl: OSober 1799 the defendants be* 
came bankrupts : and Buttivant has fince obtained his 
certificate. At the time of fuing out the commi(Iion> 
and before the plaintiff had proved any debt under its 
the plaintiff had paid to the holders of the four billSj 
which he had accepted} 515/. 17^ 8</. on account; which 
fum> together with the further fum of 197/. 8x. 8d. due 
and owing from the defendants to the plaintiff upon 
another account^ making in the whole the fum of 
713/. 6 s. the plaintiff proved under the commiflion. 
After the fuing out the commiflion and proof of the 
above fum of 713/. 6 s. under it, the plaintiff paid the 
Ixilance of his acceptances of the four bills to the holders 
thereof} amounting to the fum of 49/. 15/. id.\ for 
which the prefent afVion is brought. The five firll-men* 
tinned billS} drawn and fent by the defendants to the 
plaintiff} were duly prefented and returned for non>pay* 
ment ; and the fame are Hill wholly unpaid. But the 
plaintiff has received a dividend on the above fum of 
713/. 6 s. fo proved as aforefaid. The queftion for the 
opinion of the Court was. Whether the plaintiff were eu* 
titled to recover the faid fum of 49/. 15/. o.d. ? If not} a 
verdi£l to be entered for the defendant Buttivant. (a) 

(«] The queftion ftated In the margin of the paper-books fent to the 
judgesy (purfuant to the late rule of Court) as meant to be argued^ was 
** Wliether the cifcamftaoces ftated in the cafe amounted to a mutual aecom^ 
ptodation 3 fo that no dett could be faldi to arife therefrom to either f 
This is mentioned to remind pradlitioners of the rule* 

Thq 
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The letters referred to in the cafe, all of which were 
written from the defendants to the plaintiff, were as fol> 
lows : 


“ Norwicht Auguft < 5 . 1799* We duly received 
** your favour, requefting a renewal of the tranfaflion, 
** through MeflT. Schneider and Co. Agreeable thereto 
** we now inclofe 
j^.139 6 o- 

< 5 P *3 o 

61 7 6 Henderfon. - July 22. 3 months. 


^ Schneider and Co. Augujt 6 . 2 months. 
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£•“^60 6 6 to which you will procure acceptances, 

and credit us againft the following drafts we value on you. 
^.298 19 o - - <Sth July 3 months. 

61 7 6 - 22d 3 months. 


^^.360 6 6 to which we requeft your prote£lion ; 

and when at maturity will Jini^ the tranfallion” &c. 

** Norwich^ Augujl 31.1 799.— Obferving the drafts we 
remitted you on Mr. Henderfon will be due in a few days, 
we have taken the liberty to inclofe two more, to which 
we beg you will be pleafed to procure acceptances, and at 
the fame time we take the liberty to value on you the amount in 
one draft for the fame fum, at two months from the fecond 
inftant September^ to which we fhall confider ourfelves 
much obliged by your fliewing the ufual proteflion, re- 
lying any Jimilar fervice in our power is at all times at your 
eommandf See. 

** Norwicht Sept, 5. 1799.— -We took the liberty a few 
pofts back to inclofe drafts on Mr. Henderfon, Not hear- 
ing from you, we prefume the fame are duly at hand, and 
ends the tranfaSioiu We herewith beg to inclofe a draft 
for 88/» 15/. on W.W'ellst "i^AuguJlt 3 months. We 

4 advife 
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advife faid friend it lays in your handSf and have requeft-- 
ed him to call and fliew honour to the fame ; there being 
a difference off on Soturdayf for which he has the necef* 
fary. W'e take the liberty to value on you the fame amount^ 
at two months from this day^ requefting the favour you will 
notice the fame on its- appearance/* &c. 

P. S. We obferve on the 12th you will have paid a 
draft 135/. 14s. on T. Henderfon ; pray may fend anfwer.” 

«* Norwich^ Sept. g. 1 ypp.—We have duly your favour 
of the 6th inftant, wherein we note your abfence from 
home ; but as we prefume this will meet you, we take the 
liberty to remit you a draft for 153/- 17 /• Sd. oft Mr. ST. 
Henderfon^ at 2 months ^ which we fhall ^eem it a favour you 
will htpue accepted t ond as we hope it will not be attended 
with inconvenience to you^ we tale the liberty to value on you 
the amount in a draft the loth infiant^ at two months ^ for 
154/. 3/. ; to which we beg your acceptance } and at ma- 
turity will fni/h the tranfabliont except 5/. ^d. which we 
beg our friend Mr. tils to pay youf &c. 

There was alfo another letter from the defendants to 
the plaintiff, dated ** Norwich^ Sept. 19. the pur- 

port of which was, to inform him of their bankruptcy and 
diflrefs ; and hoping that the circumftance might not be 
attended with any fatal confequence to him, &c. 


ContyUf for the plaintiff, contended that the plaintiff 
was entitled to recover the balance paid by him on the 
bill account. This was not a debt proveable under the 
COmmiHion by virtue of the flat, y Geo. i. c. 31. which 
puts debts due at a future day on the fame footing as 
debts a£lually due and payable at the time of the bank- 
ruptcy i for unlefs the debt exiO: at that time, it cannot 
^e fo proved ; and here no debt exiffed till after, the pay- 

13 wlcn? 
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ment of the acceptances. Snaith v. Gate {a). {[Lord' Et- 
lenhonugh obferved, that there was no change of fecu- 
rities in that cafe; and the only quellion here was* 
Whether there were fuch an exchange ; the one giving 
his own acceptances, the others the acceptances of their 
agents ; it being underftood that each were to be liable 
for their own.] This was not an exchange of accep- 
tances, there was no mutuality of debtor and creditor : 
it was a tranfa£lion of mere agency on the part of the 
plaintiff for the defendants in getting the acceptances of 
Henderfon and Welts^ which they deGred in their letter 
that he would procure. \Lav)rence J. Is it not the fame 
tiung as if the bills had been fent by the defendants to 
xhc plaintiff with the names of Henderfon and Wells as 
acceptors upon them? In fubflance the defendants 
tranfmitted bills to the plaintiff accepted by their cor- 
refpondents in exchange for the plaintiff’s acceptances.] 
This then was not a cafe of mutual accommodation. 
^Lord Ellenhorough. How is this cafe diftinguifhable in 
effeft from Rolfe v. Cajlon (a) ?] That was a cafe of 
mutual accommodation : for there the parties drew crofs 
bills on each other for tlie fame Aims, and payable at 
the fame time, which each mutually accepted. Here 
the bills were not all made payable at the fame time, nor 
for the fame fums. In fome inftances the defendants* 
counter bills were made payable two days before the 
plaintiff’s acceptances became due, which fhews that 
they were meant to indemnify and put him in cafh for 
the payment of his own acceptances. [Lord Ellenbo- 
rcugh. That may be one* circumftance from whence it 
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» to be eoUefled whether this were a cafe of mutual 
accommodation or not: but if. you look at the letters it 
will put the queftion out of all doubt that this was a 
cafe of mutual accommodation. They fpeak of Jint/bing 
the IranfaSim^ That only meant that the tranfa^ion 
would be finilhed when the bills were paid, but not 
before. 

W- Jachfon contra. This is either a cafe of mere 
indemnity* of principal and ftirety* or a cafe of mutual 
accommodation, i. Though this were a cafe of prin- 
cipal and furety* yet the Terdi£l; for the plaintiff could 
not be fupported. For if a furety take a counter fecu- 
rity* he has carved out his own remedy* and cannot 
have recourfe to another till that fail* according to 
Touffaint v. Marthiant (a) as commented upon in Cowley 
V. Dunlap {b). Now here the plaintiff might have fued 
the acceptors on the bills* and till they failed he could 
not have recourfe to hia remedy againfl the drawers ; 
and then only for fo much as was not recovered from 
the eilate of the acceptors. BeGdes which he has 
already proved his debt under the defendants’ commif- 
fion and received a dividend : and they cannot be liable 
both in their eftate and perfons for the fame debt. But 
adly* 'rhis is not a cafe of principal and furety* but of 
mutual accommodation and exchange of fecurities. This 
appears plainly from a view of the fa£l:8 ftated, from the 
coincidence between the dates and fums of the counter 
bills* from the tenor of the letters* and from the exprefs 
finding of the cafe* that the bills were accepted by the 
plaintiff without his having received any coufideraiion for the 
fame other than the before mentioned bills^ i. e. the counter 

(«) » Ttrm R'p. 105. (i) 7 ‘Term Rtf. 568.' 
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bill accepted by Henderfon and Wells. The cafe of 
Snaitb v. Gale (a) does not touch this } for there was no 
exchange of fecurities : but that of Rolfe v. Cajlon (^) is 
in point as to the principle. The prefent cafe is limply 
this ; the defendants tranfmit to the plaimifF bills drawn 
by themfelves on third perfons, payable to their own 
order and indorfed by them, which are afterwards ac- 
cepted by fuch third perfuns } and the plaintiff in ex- 
change accepts bills to an equal amount (except a frac- 
tion which is accounted for at the time) drawn on him 
by the defendants, and payable at the fame time or nearly 
fo. There is no other conflderation' moving to either 
party than the counter bills ; and that conftitutes it a 
cafe of mutual accommodation. 


1802. 
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Comyn in reply diftinguilhed this from the other cafes, 
becaufe there was no mutuality in the fecurities. For 
when acceptances are taken, the acceptor becomes the 
debtor in the fird inltance of the holder, and not the 
drawer until payment has been refufed. Therefore no 
debt arofe againll the latter until the payment by the 
plaintiff of his own acceptances after the defendants' 
bankruptcy, again d which payment they were bound to 
indemnify him. Here there was no debitum in prsefenti 
before the defendants' bankruptcy, as from the plaintiff 
to them, but only as to Henderfon and Wells : though 
it does not follow, according to Brooks v. Rogers (c) and 
Houuis V. Wiggins (</), that a bill iffued before the bank- 
ruptcy of the drawer could be proved under his commif- 
lion, though payable at a future day certain, where there 
was no debitum in prsefenti as between the drawer and 


(tf) 7 Ttfrw Rep. 364. 
{c) 1 //. Mitic. 640. 


(^} zH. Blae. 570. 
(^) 4 
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the holder who paid money on it after the bankruptcy<i 
That in Rolfe v. CaJUtij and CouoUj v. Dunlop (a), it was 
exprefsly found that the parties had agreed to accom** 
modate each other and pay their own acceptances, which 
was not found in this cafe. 


Lord Ellenoorough Ch. J. This is an a£lion brought 
to recover 49/. 15/. T.d. which has been paid by the 
plaintiff (ince the bankruptcy of the defendants in dif- 
eharge of his own acceptances^ The queflion principally 
is, in what relation thefe parties flood to each other, 
whether in that of principal and agent, of which I f6e 
no evidence ; or whether the tranfa^lion between them' 
was not a downright exchange of paper for the mutual 
accommodation of the parties, an exchange of accep- 
tances of the plaintiff for acceptances of the defendants, 
given in the name of their agents, of equivalent, of 
what was confidered as equivalent amount ; the difference 
being only a fmall fum of 5 4 </. which was confidered 

as the immediate debt of the defendants againfl whom 
that excefs was, and v/hich they provided for at the time. 
And this appears to be the true flate of the cafe. If tlten 
an exprefs agreement between thefe parties to that effe^ 
is to be colle£led, that excludes all implied confidera> 
tions. There was no promife of indemnity on cither 
fide. In cafe their refpedllve acceptances were not pro> 
vided for s but each party was to look to the liquidation 
of his claim on the other to the bills which he took in 
lieu of his own, and his remedy thereon, and to thofe 
only : then the law will not raife any impHed promife 
ultra thofe bills. The circumftances of the cafe lliew 
plainly that it was an exchange of fecurities. In the 


(j) 7 Ref. 566. 
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fiid letter the defendants, in anfwer as it appears to a jSoSt 
prior letter from the plainttiF, requcftinjr a renewal of the ' '* 

tranfac^ion through Schneider and Co., inclofe their bills 
drawn on S. and Co. and on Henderfon for 360/. 6 s. 6 d. 
on the whole, which they defire the plaintilT to get ac- 
cepted, and credit them for the amount againjl other 
drafts on him Jor the fame amount^ which they obferve 
will fintfb the tranfaEiion. In another letter they write of 
other drafts which the trarfuEIion. In another they 
mention a fimilar exchange, which “ at mattirily ‘ivili finijts 
the tranfaEiion^ except 5 r. 4 </. tvhich ive beg our friend 
Mr. Wells to pay you throughout, the defendants when 
they inclofe bills to the plaintitF fpcak of valuing on him 
to the fame amount. Nothing can flicw more ftrongly that 
this was a cafe of bills againil bilh for the fame amount 
on the whole, though varying as to particular fums. The 
defendants fay, we will give you bills accepted by certain 
perfons in exchange for your acceptances. The plaintiff 
affents to that exchange. Then there is nothing elfe to 
look to on either fide. The corrcfpondcnce, which is the 
bafis of the agreement between the parties, points to 
nothing elfe than an exchange of paper, which excludes 
all other con-fideration. The holder of the bills has his 
remedy firfl; againil the acceptor, and if he fail to pay, 
then againil the drawer. So if the acceptor refufe pay- 
ment, the drawer has his remedy on the bill againil him. 

But the plaintiff as acceptor has no remedy againil the 
drawers for the payment of his own acceptances, becaufe 
he did not accept in confideratioa of a promife of indem- 
nity, but in confideratioh of an agreement, or rather of 
an actual and executed delivery of other acceptances to 
the fame amount. Such is the Ctuatlon of thefe parties; 
and it is only on the ground cf an implied confidcratiun 

VoialU. Q at 
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of indemnity, wliich is negatived by the fadls, that this 
claim can be fudained. Therefore the cafe falls within 
the fame principle as governed that of Rolfe v. CaJIotu 
The only difference is the trifling circumftance of fome 
of the bills becoming due two days before the counter- 
acceptances of the plaintiff, a circum dance not regarded 
by the parties at the time. It is unneceflary to fay any 
thing of the cafes of Brooks v. Rogers (a), and Jiowis v. 
Wiggins (i), though I have a decided opinion upon the 
fubjefl : it is fufficient for the prefent to obferve, that 
the noble Lord by whom the former lof thofe cafes was 
determined, afterwards changed his opinion in the cafe 
Bx parte Seddon (<.-}, and that the latter cafe has fince 
been doubted in this court by fome of the Judges in 
Coivley V. Duuhp. 


Gross J. The only quedion is. Whether this were 
a cafe of exchange of fccurities ? and it plainly appears 
to have been fo intended by looking at the letters from 
the defendants to the plaintiff; mention being made in them 
oijinybing the tranfaHionf that is, balancing the amount 
of the counter bills to be accepted by the plaintiff in 
lieu of thofe from time to time fent to him j and this too 
done with fuch ex 3 £lnefs as to dire£f the immediate pay- 
ment of fo fmall a fum as 5 /. 4 d. overdrawn on one fide 
in one of the bill tranfadtions which pafled between them. 
Then if this were the cafe of an exchange of fecurities, 
and not that of prindpal and agent, it is fettled that no 
a£lion can be fudained as upon an implied promife of in-^ 
demnity. It was fuggelled to be like the cafe of H<mis 

(a) 1 Ha Bloc. 640. (^) 4 TVrm 714, 

(c) In Chanceryi a6th Nov, Z7961 cor* Lord Lwgbkorough C* cited in 
Cowiey T« 7 Term Rof* 57®. 
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V. biggins ; upon which, if it were fo, there would be 
much to be faid } but it is not necefTary to enter into that 
confideration hete, for it is enough to fay that it is hot 
the fame cafe. 
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Lawrence J. This is a cafe bf mutual exchange of 
paper fecuritiesi and not that of principal and agent; 
and therefore not a cafe on which ahy implied promife 
can be raifed : and if notj then I think, for the reafons 
given by me in Cowlej v. Dunldpy the plaintiff cannot 
recover. 1 abftain from repeating the fame arguments 
again, becaufe all that has occurred to me upon the 
fubjedl; will be found in the report of that cafe. Then 
the only remedy which the plaintiff has is upon the bills 
i^hich he took in exchange for his own acceptances: But 
it is argued that the Aim for which this aftion is brought 
Could not have been proved under Butiivanfs cbmmiflion. 
I do not fay whether it could or not ; nor is it material 
now to decide that queAibn; becaUfe the plaintiff's 
remedy iS on the bills, and he tnufl; piirfue that alone 
from whatever fund the payment is to come. It is 
enough to fay that this a£Iion> which is founded on ah 
implied promife and nbt on the bills. Cannot be fupported; 
In Cowley v. Dunlop the Court differed in bpinioh ; Lord 
Kenyon and Mr. JuAice J0thurjl holding thdt the plaintiff 
was entitled to recover, againft my Brother Grefe and 
myfelf. With great deference to the opitiioh bf thofe 
from whom iVe difl'ented, I will only obferve^ that Lord 
Kenyoh miftbok oiir meaning in imagining us to have 
conlidered that the aniount of the bills given by the Duh^ 
lops could have been proved by the Peters under Dunlop^ 
commiflion: we did not fuppofe that: we only endea* 
voured to Ihew, that the Peters^ having received a con* 

® * fideratloh 



4 

iffos. 

Buckler 

agawfi 

Bottivant# 


CASES IN MICHAELMAS TERM 

fideratlon for their own acccptsinces in the acceptances 
of the Dimlopsy could not reforc to an action upon an 
implied aflumpfit againfl: the Dunlops^ on the ground of 
having paid the acceptances of the latter as well as their 
own (^). I mention this to guard againft any midakc of 
what I meant to fay from the way in which Lord Kenyon 
appears to have underflood what 1 did fay. 

Le Blanc J. It has been argued that this tranfa£lion 
was not a cafe of mutual accommodation^ but one of 
principal and agent, or more properly fpeaking, princi- 
pal and furety. And reliance has been principally had 
on the cxprclTion in the defendants^ letters, that the 
plaintiff would procure the acceptances of Henderfon and 
the others, as if it were to be underflood that the plaintiff 
was defired to pledge his own credit with thofe peifons 
in order to induce them to lend their acceptances. But 
clearly that is not the fair rcfult locking at the whole 
tranfaftion. The plaintiff was not to procure thofe 
acceptances by pledging any credit of his own, but on 
the foie account of the defendants; the real tranfaftioii 
being that thofe acceptirnccs were to be obtained by the 
defendants of their friends 'iu exchange for the plaintiff’s 
own acceptances. The acceptances thus interchanged 
tallied in effe£l In their refpe£live amount ; and wlien it 
happened that there was a diffcucnce of a few ftiillings in 
one trarifaftiot!, that diffctcpce vims immediately ordered 
to be paid lip. Vrom ilr. Te circinr/ilances I conclude 
that it was an exchange of ac 'c;-:arit:cs for acceptances; 
and it makes no dlillrence \vl:ci]icr the acceptances fo 
exchanged by the defendants were their own, or pro- 

(..) ViJe rji \ Ji^a. -73. 
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cured by them from friends. Then the queftion iSj l 802 . 

Whether in point of law this amount to an implied ' 

^ * Bucklcr 

guarantee of each other’s fecurities ? Or, Whether it be agahft 

R H yr I V Ay 

not an abfolute exchange of the fecurities themfelves, 
fuch as they wrere, without any collateral rerpondbility ? 

If the latter, as I conceive it is, then the law will not 
imply a promife to indemnify each other if the fecurities 
Ihould fail} but the remedy mud be upon the fecurity 
taken, according to the cafes of ’Toujfaint v. Martimnt (a) 
and Martin v. Court {b). SuppoHng the plaintiff’s ac- 
ceptances had hrfl: become due, and he had paid it two 
days before the counter bills became due, would he have 
had an immediate remedy againd the defendants as upon 
an implied promife to indemnify him ? I conceive clearly 
not ; but he mud have waited and taken his remedy upon 
the counter bills, fird proceeding to demand payment of 
the acceptors, and if they failed, then proceeding againd 
the drawers. It is not material however now to confider 
what is finally to be done upon the bills; it is fuflicient 
to fhew that there Is no implied promife whereon to 
fudaiti this a£iion. And thinking as I do that this was 
a cafe of mutual accommodation, and that each was to 
be anfwerable on the bills alone which were exchanged, 

I am of opinion that the plaintiff cannot maintain this 
action on an implied promife in confequence of having 
paid his own acceptances. 

Podea to the Defendant Buttivant. 

(tf) z Tirm Rep^ loo, Ib, 


G3 
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1809. 


jyedmjdayf 
Jf/av, jyth* 

Indidlment for 
non -repair of a 
hi^shway within 
a certain limits 
charging the cor- 
poration of Li* 
verpool with a 
prefer) ptive lia- 
bility to repair 
' all common 
highways, &c. 
within fuch li- 
mits, ** exc€pt^ 
ing fucb as ought 
to he repatnd ac» 
€ording to the 
Jorm ^ the feveraf 
Patutes in Juch 
€afe made^'* is 
bad, for want of 
fhewing that the 
highway in ^ue- 
ilion was not 
within any of • 
the exceptions, 
il count facing 
the defendants* 
liability to arife 
by virtue of an 
xgrement with 
the owners of 
houfes alonglicic 
of it is alfo bad : 

* for the pari/h 
who are prima 
facie bound to 
the repair of all 
highways within 
^heir boundaries 
cannot be dif- 
charged from 
fuch liability by 
any agreement 
with others. 


The King agoln/i The Mayor, 2^c. of Liveupooi., 

JN an indiflment againft the defendants, the corpora- 
tion of Liverpool^ for the npn-repair of an highway, 
the firil count ftated that there was- within the townfliip 
of Liverpool in the county of Lancajlert a common king’s 
highway and public ftreet called ^teen-Jlreety ufed, &c« 
for carriages, Ac. of fuch a length and breadth, which 
w^^s out of repair, Ac, An4 that the burgefles of the 
town of Liverpool have imniemorially been a body cor- 
porate, Ac. *' and that the faid body corpor:^te from 
time whereof, Ac. all the common king’s highways, 
from time tp time made and laid out within the fai4 
tovrnlhip, and ufed for all the liege fubjefls, Ac. except 
fuch of the faid feveral highways as have been, are, or 
ought to be repaired according to the form of the feve- 
ral ftatutes in fuch cafe refpeflively made, of right havp 
from time to time refpeflively repaired, and been ufed 
to repair, and ftUl of right ought,” Ac. The fecond 
count only varied from the former in charging the de- 
fendants with being immemorially bound to repair all 
the highways and public JlrteU within the fame limits, 
except, (sic. The third count charged them with the 
fame liability to repair, Ac. within the town and pari/h 
pf The fourth count charged the defendants* liable 
lity to arife, by virtue of their tenure of an ancient port 
within the faid limits, and the right of taking certain 
tolls and duties incident thereto. The fifth count charged 
the fame ratione tenurse of certain lands : as the fixth 
did ratione tenurse of a market. All thefe counts con- 

r 1 ■ ■ 

^uned the fame exception. The feventh count, after 
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dating the highway and public ftreet called ^een-firtH l8oR* 
to be out of aepair as at firft fet forth, proceeded to . • 

^ . TheKiK* 

date that the defendants by vtrtue of a certain agreement ag^Jt 
before the making and laying out the faid highway and 
dreet, and the building of any of the houfes therein 
fince ere£Ied, made between them and the owner of 
the land over and on which the dreet was made and the 
houfes built, thitherto had colleded and received, and 
dill were entitled to colle£^ and receive every year from 
the occupiers of the faid houfes refpe£tive]y 4</. for each 
houfe, and from fuch of the faid occupiers as kept wag* 
gons or carts, 7 s. and 6 d. for every horfe kept to draw, 

&c. upon the highways, for the reparation of the faid 
dreet ; and that the defendants have from time to time 
repaired the fame, &c. and were bound by reafbn of 
the premifes to repair, &c. To all which counts there 
were general demurrers and joinder. 

y, Clark in fupport of the demurrers. As to the fix 
fird counts, the prefcription being qualified with the 
exception of fuch highways as ought to be repaired by 
virtue of the feveral datutes in fuch cafe made, it ought 
either to have been fliewn what dreets were fo excepted, 
or at lead it fhould have been averred that the ^ueen» 

Jlreet in quedion did not come within the exceptions.* 

Plowd. 103. 376. jT. yonesi 125. yones v. Anen^ l L,d, 

Ray, 120. and Spieres v. Parker ^ t Term Rep, 144. which 
fhew that where a party means to avail himfelf in plead- 
ing of the general words of a pardon, covenant, devife, 
or enafling claufe of a datute, which reipe£lively con- 
tain any exception, he mud (hew that the matter which 
he infids on does not come widiin the exception. Here 
^e exception is part of the prefcription itfelf. It does 

G not 
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■ iPoa. not indeed appenr whether the exception include private 
' as well as public ftatutes ; if the former, the Court can-* 

The Kino ‘ ’ 

af,atr.ji not take notice of them unlcfs they be fpecially pleaded. 

The Mayor, &c. ^ 

r LivbAPouL.. If the latter^ the exception is at lead as large as the 
liability in the abdrafl : but even there, whether the 
particular ftreet in queftton fall within the exception is 
a fa£l which can only be known to the Court from an 
averment. As to the lad count, no agreenunt can exo« 
ncratc a parifli from the common law liability to re- 
pair (rt). 

Scarlett contra (being called upon by the Court) ad^ 
mitteil that he could not fudain the lad count. But as 
to tlie other counts he faid he meant to contend that as 
all datutes relating to common highways muft in the 
nature of the thing be public datutes, the Court was 
bound to fake notice of them without pleading them 
fpecially, and therefore they would know that ^eeett- 
Jlrcet in quedion was not within any of the exceptions 
alluded to : and this he obferved didingullhed the cafe 
from fcveml of thofe mentioned where the exception 
was of private matters, which mud be fliewn in plead- 
ing. 

Lord Eli.eneokough Ch. J. That is a poGtion which 
requites to be proved by further argument. But what 
anfwer can be given to the other objeflion, that w'hethsf 
or not we arc bound to notice all the datutes relative to 
highways, yet that as the profecutor has pleaded a preferip-- 
tion to repair with the exception of thofe datutes, he ought 
to hare averred that the drect in que-dion was not within 
any of the exceptions. Suppofe a datute had been paded. 


(tf) Vide 1 Vcntr» 90* 


ena£k!ng 
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enacting that the corporation {hoold not be liable to x8o2. 

repair 3 ueen-Jlreet, mud not the indiftment have averred '' 

, . «. ^ » The Kino 

that the ^uen-Jtreet m i^ueftion was not the ^teen-Jtreet againfi 

1 t- ^ /I A. *rhc Mayor, &c. 

ixi-CAnt by thftt ilfttutc* Livebfoolo 

Lawrence J. Suppofe a ftatute had paiTed to fay 
that the corporation were not bound to repair new ftreets 
made after the fird of January iSoi, mud there not 
have been an averment that this dreet was made before 
that time ? This fliews that the circumdance'of a datute 
being public does not take away the necelEty of averring 
that the cafe does in faft come within the exception 
created by fuch datute. 

Per Curiam, Judgment arreded. 


Spence azabift St?7art .Bart. 

o A'bxr, 17th. 

Rule was granted calling on the plaintiff to Ihcw A defendaiit in 
caufe why the bail bond given by the defendant in an arbitrator to 
this caufe fliould not be delivered up to be eancelled on der'ii3"of **"* 
filing common bail, and why the plaintiff’s attorney legYaftomarVeft, 
fiiould not pay the cods of the application. This was ‘U”**"* mofando. 

* * * Cl redtundo. 

grounded on an afFidavir, dating that a prior a£lion had 
been brought in C- B. againft the fame defendant, which 
was referred to arbitration by rule of court, and the ar- 
bitrator was to be at liberty to examine the parties on 
oath. That the arbitrator did accordingly require the 
defendant’s attendance to be examined on oath, who 
came up to London from Scotland for that purpofe, and 
was examined on the 23d of laft at the Salopian 

coffee -houfe at Ckaring^crofs. That the examination not 
being finifl^ed till 1 1 o’clock at night, and the defendant 

having 
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1802. 


Spehce 

againft 

Stvart. 


having intimation that bailiffs were lying in wait to arreft 
him a« he went away, he flept at the co£fee>houfe that 
night, and was arrefted there early the next morning \ 
and that though he gave them intimation of the occafion 
on which he had come there they refufed to liberate him. 
In anfwer to this it was fworn tliat the plaintiff’s attor- 
ney in this caufe, (who it appeared was prefent at the 
reference the night before the arreft, and was alfo the 
attorney for the plaintiffT in that caufe,) knew nothing of 
the fheriff’s officers being then about the houfe, nor was 
concerned in the defendant’s arreft in the iirft inftance {a)i 
but having been informed by his client (the prefent 
plaintiff) of the arreft on the morning of the 24tb, he 
had in confequence fued out a writ in this caufe, and 
had lodged a detainer againfl the defendant at tire 
llxeriff’s office in the courfe of the fame morning. 

Hovell fhewed caufe, and endeavoured firff: to (hew 
that the defendant was a volunteer, and might have 
waved giving evidence for himfelf before the arbitrator \ 
and therefore was not within the privilege of witneffes or 
.parties attending courts of juftice(^)i at leait as it did 
not appear that he was ufing due diligence to return. 
And next he endeavoured to exculpate the plaintiff and 
his attorney from any blame, as they were not inftru- 
mental in procuring the firff arreff, but only lodged a 
detainer againff the defendant afterwards. 

(a) It appeared that the defendant had made a fimllar application to the 
Court of C. P. out which the writ ifliied on which he was arretted^ to be 
difeharged from fuch arreft^ which had been granted accordingly. After 
which the defendant was kept in cuAody upon the detainer lodged in thie 
caufcs 

(^} Onearrefledy while attending commiffionera of bankrupt to prove a 
dpbt| was holden not to be prlvilegedi Kinder v» WiUiams^ 4 TVm Rep* 377. 

Lawii 
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Lawes in fupport of the rule relied on Hetley's cafe (r), 
£xchfq, Trin. 17881 cited in the laft edition of Cm, 
Dig. tit. Privilege (from Arrejl J, where it was holden 
that a party to a caufe was privileged from arreft during 
his attendance on an arbitration under a rule of nifi 
prius } and obferved that the privilege was illufory if a 
detainer were good, though the original arreH were 
founded on a breach of the privilege. 


9 « 


i8o2. 

SpfNCB 

againfi 

Stuart# 


I.ord Ellemborough Ch. J. This defendant was 
clearly privileged} and the privilege extends to one 
redeunde as well as eundo et morando. And it does not 
appear that he has been guilty of any negligence in not 
availing himfelf of his privilege redeundo within a reafon- 
able time } for he was arrefted early the next morning, 
before it could be known whether he were about to return 
home or not. 


The Court thereupon directed the rule to be made ab- 
folute : and as the plaintiff’s attorney was cognizant of 
the occaGon on which the defendant was at the place 
where he was arrefted, they faid they ftiould not afford 
adequate protection to witneffes under fuch circumftances 
ynlefs they made the 

Rule abfoluie with cofts* 

(«) yiJt S. C. refened to bj Lawmt J. in Jrding v. Fltvurt I Ttrm 

gef. 536 . 
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1802. 


JV^ntjday^ 
No’U. 17 th. 


The ftats. 


7 7« . I. f. 5 . 
Sc 21 Jac, I, 
c. iz.f. 3. giving 
double corts to 
parish ()fiict:rs 
fucJ, See. ex- 


tend not to ac- 
tions ap, aloft 
ihein tor a non- 
I'eazance, fucli as 
tlie non- payment 
or money laid 
out for the fup- 
port of one of 
their p.nipers hy 
another parl/h 
intovvliich lie 
^rnr ; and f.ir 
which an adtion 


of anumpfit was 
bfoujjht again ft 
them. 


Atkins and Others againjl Banwell and 
Another. 

'^HIS was a rule calling on the defendants to (hew 
caufe why the Mafter (hould not review his taxation 
of the cods in the caufe, and why the defendants (hould 
not refund to the plaintiffs or their attorney 18/., the 
double cods which had been paid to them. The a£tion 
was affumpfit by the parifli ofheers of Toddington againft 
the parifli officers of Milton Bryant^ to recover money laid 
out by the former for maintenance and medical afliflance 
adbrded to a pauper belonging to the latter parifh, in 
which there was a judgment of nonfuit (<i) } and the Maf- 
ter had allowed the defendants double cofls, conceiving 
them entitled to it under the flats. 7 Jac. i. f. 5. and 2 l 
Jac. i. c.\'i. f. 3. inafmuch as they had been fued in 
thcircharafter of parilh officers. 

Wilfon (hewed caufe, and adverting to the rule men^ 
tioned in Hulloch on cods, 236. to have been laid down, 
that the (lat. 7 Jac. i. does not extend to adlions for a 
mtifeazanccy but only where fome a£l is done by the of- 
ficers ; obferved that the cafe of Herring v. Finch ( 3 ), 
cited in fupport of it, which was cafe againfl a mayor for 
refuGng to receive the plaintiff’s vote as a freeman, was at 
variance in principle with O/v/ey v. Salter {c)\ where the 
(lat. 43 Eliz. c. 2. in pari materia, giving treble damages 
in cafe of a verdifl for a defendant, &c. fued for taking a - 
diflrefs, &c. or any other thing doing by virtue of the aft, 

(.-i) Vide antt^ 2 vol. 505 , on the principal point. 

(Z-) 2 JLct/. 250, (f) 176. 


9 


was 
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was holden to extend -to a cafe in aflumpHt, where the 1802^ 

plaintiff having voluntarily paid money on 3 poor rate, " 

Atxin« 

afterwards' brought an adion againff the overfcers to re- aga\^ 

cover it back. {Laivrence J. There the a£f done was the -'Nwett 

receiving the money.— -/.e Blanc J. It was a payment 
made to avoid a diftrcfs.] The cafe of Herring v. Finch 
was not ultimately decided on the ground of the obje^liun 
taken that the action was for a nonfeazance, but becaufe 
the z€t done by the defendant was not as a Juftice of 
Peace, but in his capacity of a corporator. lie concluding 
with referring to the mailer for the modern pra£lice. 

J?//? contra was flopped by 

T^he Court ; who faid, that this was the cafe of a mere 
nonfeazance, to which the words of the ftatute did not ex- 
tend : and there was no reafon for departing in fuch a calc 
from the letter of the llatutc. 

It was thereupon referred back to the Mafler to review 
his taxation, and that fuch fum as he dircQcd fhould be 
refunded. 


Fr-isE and Another, Affignees of Browne a Bank- 
rupt, agairift Wray. 

J N trover the plaintiffs declared for certain bees wax^ a trader here 

gives an order to 

the property of the bankrupt before his bankruptcy j to Jii-icorrcrpondent 

abroad to /hip 

v^hich the general Ifl'ue was pleaded ; and at the trial be- him certain 

goods, which the 

la:cer procures his own credit, without nsming the trjder here, and (hips to him at the 
o-.ig'riai price, ch.ir^i:'g only iij=> cominiinu;*, j (h.«t ti.e corfcfpcnden* abroad is io far a 
•utndor between h'm and ih:*. trader here thAt on the baiik' iiptcy of th«* latter he may flop the 
good;, in traiihiu by piucuring the Cili of lading from ijic bauLru;r.'ii brother: and thi& though 
the trader here had before hi:> bankruptcy accepted bills drawn on him by liis corrr^rpondciiC tot 
the amount of the goods ; futh act:qitaiicc.s or >ve hlo under iJi^ cominiffi'-n amounting at moik 
10 part paymcHi: lor the goods, whicfi dg:s not tAkc aw^y tiie vendor’s. right to flop ia tranfitu. 

fore 
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tBot. 


Fb19K 

mgmnjt 

jWsAr. 


fore Le Blanc J. at the fittings at Gmldhall, after JBlarf 
term laft, a rerdi£l was found for the plaintifis for 
633/. 5/* 2<f«i fubjed); to the opinion of this Court on the 
following cafe : 

In June 1801, Browne, the bankrupt, who was a trader 
in London, gave an order to Fritzing, of Hamburgh, mer» 
chant, to procure and fliip for him a quantity of bees wax. 
In purfuance of which Fritzing procured the wax in quef- 
tion, and (hipped the fame, on the account and rifle of the 
bankrupt (packed in eight calks), on board the JLouife 
and Amelia, Captain J. Scbnackenherg, of Hamburgh, a 
neral Jhip, for the port of London^ in the beginning of the 
month of Augufl laft, addrefied to the bankrupt, and the 
bill of lading was filled up to the order of the bankrupt. 
The perfons from whom Fritzing purchafed the wax and 
the bankrupt were refpeftively Jlrangers to and had no 
correfpondence or account with each other. The invoice 
price of the wax, including the commijflon charged by 
Fritzing, amounted to 750/. Sterling ; for which fum 
Fritzing, at the time of (hipping the wax, drew three bills 
of exchange on the bankrupt, dated the 4th of Augujl 
1801, for the feveral fums of i\ol.,i 6 ol., and 280/. 
making together the faid fum of 750/., all payable to the 
order of himfelf at two ufances ; and informed the bank- 
rupt that he had drawn the fame for the price of the wax, 
and that the bankrupt (hould have credit for the fame 
when the bills (hould have been negociated : which bills 
of exchange were accepted by the bankrupt, and have 
fince been proved under his commiflion as after dated. 
The bankrupt received the invoice and bill of lading on 
the 10th of Augufl 1801 : and on the ad of September laft 
fufpended his payments and committed an a£k of bank- 
ruptcy i and a commiflion of bankrupt had been iflued^ 

whcreod 
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whereon lie was duly declared a bankrupt, and the plsun- 
tUTs chofen his affignees. On the 3d of Sepumber the de- 
fendant (being the agent of JFritzingf under a general 
power of attorney, dated 7th Augu/l 1801), called at the 
bankrupt’s counting-houfe, in order to obtain a fecurity 
for. the money owing by him to Fritzing^ On this occa- 
lion the bankrupt’s brother, G. Browne^ delivered up to 
the defendant, as fuch agent, the invoice and bill of la- 
ding of the wax. The Ihip Louife and Amelia arrived and 
was entered at the cuftbm-houfe in the port of London, on 
the I ith of September, and not before. The def<(ndant, 
on the receipt of the bill of lading and invoice, delivered 
the former over to Tates and Co. for them to enter the 
wax at the cullom-houfe, pay the charges thereon, and 
fell the fame as his agents, and on his account. Tates 
and Co. accordingly received the wax on behalf of the 
defendant, and fold the fame on his account to one P//- 
grim, for 814/. 16^., which fum the defendant has re- 
ceived in account with Tates and Co. $ and Fritzing has 
fince confirmed the defendant’s zGi in taking poflefilon 
and difpofing of the wax. Fritzing negociated the bills 
drawn by him for the wax with F, Karjlens, a banker in 
Hamburgh, to whom he indorfed the fame, and received 
the amount from him, and gave credit for the fame in his 
account with the bankrupt. Karjlens negociated the bills 
with other houfes in Hamburgh s and the bankrupt, pre- 
vious to his bankruptcy," duly accepted the bills. The 
bills became due on the 7 th of O&ober, and were not paid 
by the bankrupt, nor have they been paid by Fritzing, 
who is now infolvent, but were taken up under proteft 
by Fei/e, for the honour of Karjlens, who has fince proved 
the bills under the bankrupts’ commiffion, and holds 
Fritzing vad his eftate alfo refponfiblc for the faid bills. 

The 
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1803* 


Fbisk 

agatnfi 

WBATffa 
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The bankrupt, at the time the wax was purchafed and 
(hipped by Fritzing, was indebted to Fritzing in 3000/. 
on the general balance of account, and dill continues fo 
indebted, exclufive of the price which Fritzing paid for 
the wax, and for which he drew and received value for the , 
before-mentioned bills of exchange. The money paid by 
Votes and Co. for the duties, freight, and charges attend- 
ing the wax, amounts to 181/. lor. io</., which being 
deduced from the money received from Pilgrim leaves 
633/. gs. id. the net value of the wax. The queftion 
for the opinion of the Court was, Whether the plaintiffs 
were entitled to recover in this aftion : If the Court 

fiiould be of opinion that they were, the verdi£t to (land } 

% 

if not, a nonfuit to be entered. 

Scarlett for the plaintiffs. No claim can arife for the 
defendant to detain the goods from the delivery to him 
of the bill of lading and invoice by the bankrupt’s brother ^ 
after the bankruptcy : but the goods not having reached 
the bankrupt, the queffion is. Whether Fritzing had a 
right to ftop theno in tranfitu ? But, iff. No relation ex- 
ited between the bankrupt and Fritzingy on which the 
right to (top in tranfitu could attach : and, adly, If fuch 
relation did exiff, the exercife of it was precluded under 
the particular circumffances. i. Fritzing was a mere 
faSory purchafing on behalf of Browne, his principal } and 
0/ fuch, could have no right to Hop in tranfitu, like the 
vendor or owner of the goods, but had only a lien on 
them for his balance, fo long as, they remained in his pof- 
fcffion. The right of (lopping in tranfitu does not arife 
out of the relation of confignor and conlfignee generally, 
but out of that of vendor and vendee only. The cafes 
sure aU recent i9 the recollection of the Court. If indeed 
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the fa£lor do not difclofe his principal at the time of thO 
purdiafe> the vendor may proceed againft him for the 
Value ; but that cannot make the fadlor a puirchafer, as 
between him uiid his principal ; for the latter, when dif> 
clofed, is rerponfible to the original vendor. But adly, 
"Suppofing this a cafe of vendor and vendee, no cafe has 
occurred, where the goods were even in part paid for* 
that the vendor could (lop in tranfitu and retain them, 
unkfs he refunded what he had received. In Hodgfon v. 
Lay (a), where the right of Hopping in tranfitu after a part 
payment for tlie goods was cflablifltsd, it was found as a 
fa£t that the money fo received by the vendor had been 
tendered back again before the a£tion brought. Now 
litre Fntzi/ig has received the full value of the goods, not 
indeed fr« ni the b.ankrupt the vendee, but from others 
with whom ha difcouiited the bankrupt’s acceptances iii 
rcfpecl of the goods in queftiou, which acceptances have 
been fiiice proved under the bankrupt’s comiiiiflion. It 
would be therefore unjuft to withdraw from the bankrupt’s 
eftate the value of the goods while it is left liable to an> 
fwer bills for the amount in the hands of third perfuns. 
In Wifeman v. Vajideput [b), a court of equity firft efta- 
blifhed the right of the vendor to flop in tranfitu, where 
the vendees had paid no money for the goods : but equity 
would never aid the vendor to afl'ert fuch a right, until 
he had refunded what he had received, or exonerated the 
bankrupt’s eftate from all liability in confequence of bills 
accepted by him and afterwards ncgociated by the ven- 
dor in refpeft of the goods. In Kinloch v. Craig (c)^ 
wl>ere the circumftances were fnnilar to the prefent, the 
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whole argument turned on the dlfl:In£Iion between ven- 
dor and vendeCi and principal and fa£tor. There the 
conCgnor’s right to ftop in tranlitu was eftablithed againft 
the bankrupt} who had accepted bills drawn upon the cre- 
dit of the goods configned, upon the very ground of con- 
(ideriiig the relation between the parties to be that of 
principal and faElor^ and becaufe a fa£tor had no lien on 
the goods till they came into his aiSlual polTenion. [^Law- 
rence J. In that cafe it was contended that the accep- 
tance of the bills by the conlignee in refpe£l of the cargo 
configned made the tranfa£lion a fate, which it was not 
intended to be. There was no queHion as to the right of 
a fa€lor to ftop in tranlitu ; for the goods had never reach- 
ed the fadlor } but the qucftion was, Whether the owner 
of tlie goods might not ftop them in tranlitu before they 
reached the fa£lor i And it was holden that he might, 
jiotwithftanding the fafior had given fiis acceptances uppn 
the credit of the confignment.j Here the argument for 
the defendant can only be fuftaioed, if at all, upon the 
ground that the tranfaflion was a falc : then if it be fo, 
the acceptances mull be taken to be a payment, fo far as 
that the conlignor's right to ftop in tranlitu cannot be en- 
forced without a tender at leaft of indemnity to the bank- 
rupt’s eftate againft its liability to fuch acceptances. 
[ Lawrence J. Is it to be contended that if one to whom 
goods are configned accept bills drawn by the confignor 
for the value, and afterwards become bankrupt before the 
bills are paid, in confequence of which the drawer is 
«bliged to take up and fatisfy the bills ; yet that the con- 
fignee is entitled to have the goods from the agent of the 
confignor who has ftopped them ? The confignor is en- 
titled to have tlie whod value before he parts with the 

goods. 
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goods. In cafe of a partial payment, where the argu- 
ment naa'y cut both ways, then he who obtains the legal 
pbflcQion is entitled to keep it. And if the vendor have 
a right to Hop the goods in tranfitu, and have (topped 
them, he has a 'lien on the goods till the whole price be 
paid. The aOittnecs of the bankrupt, who are the afforx 
in this cafe, muft recover by the ftrength of their own 
title.] The goods in this cafe were (liipped at the ri(k of 
the bankrupt, and therefore FrUzing, (uppofing him to 
(land in the character of a mere factor, and not of a ven- 
dor, would have loll his lien on them, and therefore could 
not (lop them in tranfitu, according to Sweet v. Pym (a). 


18 o 2 . 


Feica 

afahm 


Marryaiti contra, faid that all the cafes cdabliihed the 
right of (lopping in traniitu as between conjignor and ««- 
ftgnee generally } and here it was found in the cafe that 
Fritzing eonjigned the goods. But fuppofing there were 
fuch a di(tin£lion in law as that contended for, yet the 
fa£ls did not warrant the application of it here \ for Fritz- 
ing was to all intents and purpofes the vendor as between 
thefe. parties. He was in the common cafe of a mer- 
chant who purchafed goods by the order of his correfpon- 
dent, for which he made himfelf refpon(ible, and for 
which he drew bills payable to his own order. [He was 
then (topped by the Court.] 

Grose J. This is an action of trover by the vendee 
of goods who has not paid the price for th«^ againft the 
defendant, the agent of the vendor, who has flopped them 
in traniitu. It appears that in J>*ne iSoi an order was 
given by SrewtUy the batakrupt, to Fritzing^ his correfpon- 
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dent abroad, to purchafe the wax for him. Fritving 
bought it accordingly of another merchant, was a 
complete llranger to Browne^ and had no account or cor< 
refpondence with him. There was then no privity be> 
tween Browne and the merchant of whom the wax was 
puTchafed. On the ad of Augufl the wax was (hipped, 
and on the 4th Fritzing drew bills of exchange on Browne 
for the price } and on the roth the latter received the bill 
of lading and invoice. On the ad of September Browne 
became a bankrupt ; and on the next day the defendant, 
on behalf of Fritzing ^ obtained from the bankrupt’s 
brother the bill of lading and invoice : and it turns out 
that the bankrupt’s acceptances have not been paid. What 
is this then but the plain and common cafe of the cou- 
(ignor of goods, who has not received payment for them, 
(topping them in tranfitu before they get to the hands of 
the condgnee. It is faid that no fuch right exifts in the 
cafe of a faftor again (t his principal. If this were the 
cafe of fa£tor and principal merely, I (hould find great 
difficulty in faying that it did. But here Fritzing may 
in reality be confidcred as the vendor. For the name of 
the original owner was never made known to the bank- 
rupt. There was no p^vity between them ; but the goods 
were purchafed and the bills drawn in Fritzing*s own 
name ; and therefore he (lands in the fituation of vendor 
as to Browne. The defendant, aAing under an autho- 
rity from Fritzing^ applied, upon the bankruptcy of 
Browne i for the purpofe of getting fecurity for the goods, 
and received the bill of lading from the bankrupt’s brother, 
as he honefily might, and which the other a£bed honefily 
in giving up to him. This is agreeable to what Lord 
Hardwicke faid in Snee v. Prefcot (0), that if the confignor 


get 
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get the goods back again by any means fliort of felonyy 
he flioulk not blame him. Now this is the common cafe 
of confignor and confignee, where the former has not been 
paid for his good's, and he gets the bill of lading honeftly 
into his poflellion, and ftops the goods while they are in 
tranfitu. How then can we fay that he is a tort-feafor, 
and guilty of a converlion ? I am not fatished that there 
is any diftin£fion in law between theN:afe of a vendor and 
a fafior conligning goods ; but if there be any fucli dif- 
ference, Fritzing was in regard to the bankrupt th^ ven- 
dor in this cafe, particularly as the bills were drawn pay- 
able to himfelf. 

Lawrence J. I am of the fame opinion, that the 
plaintiffs have no right to recover. It has been contended 
that the right of flopping in tranfitu does not attach be- 
tween thefe parties } that Browne mud be confidered as 
the principal for whom the goods were originally pur- 
chafed, and that Fritzing was no more than his fa£lor or 
agent, purchafing them on his account ; and that the right 
of flopping in tranfitu does in point of law apply folely to 
the cafe of vendor and vendee. If that were fo, it would 
nearly put an end to the application of that law in this 
country % for I believe it happens for the mod part that 
orders come to the merchants here from their correfpon- 
dents abroad to purchafe and fltip certain merchandize to 
them : the merchants here, upon the authority of thofe 
orders, obtain the goods from thofe whom they deal with ; 
and they charge a commiflion to their correfpondents 
abroad upon the price of the commodity thus obtained. 
It never was doubted but that the merchant here, if he 
heard of the failure of his correfpondent abroad, might 
flop the goods in tranfitu. But at any rate this is a cafe 
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between vendor and vendee : for there was no privity be<^ 
tween the original owner of the wax and the bankrupt ) 
bat the property inay be conGdered as having been firft 
purchas’d by Fn/zifig, and again fold to Broivne at the 
firft price, with the addition of his commiiTion upon 
it. He then became the vendor as to Bro-ivne, and conle- 
quently had a right to (top the goods in tranfitu. And fo 
it is admitted that he might in the argument, confidrring 
JFntzh/g as vendor, unlefs he is eftopped by the circuni- 
llance of Bronvtte having accepted bills for the amount 
which bills, it is contended, may be proved under Browne\ 
commifiion, and are equivalent at lead to part payment of 
the goods ; but it was decided in Hodgfon v. Lay (a), that 
part payment for the goods does not conclude the right to 
ftop in tranhtu •, it only diminilhes the vendor’s /if» pro 
Unto on the goods detained. Then having lawfully pof* 
felled himfelf of them, he has a lien on. them till the 
whole price be paid, which cannot therefore be fatisfied 
by (hewing a part payment only. It is polTible that part 
payment mav be obtained by proving the bills under 
Browne’^ commllTion. But if the lofs mud fall on one 
fide or the other, the maxim applies, Qui prior ed tem> 
pore potior ed jure. 


Lb Blanc J. The quedions made are, id. Whether 
the parties dood in fuch a relation to each other as that 
the right to dop in tranfitu attached 2 ^dly, Whether, if 
they did, tliere exided any circumdances in the cafe to 
repel that right ? As to the fird, the Gtuation of Fritzing 
was that of i.-eing employed by Breivne to purchafe goods 
abroad and to fend them to him here. For the purpofc 
then of Itopping the goods in tranfitu, they Aood in the 
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relative (Ituation of vendor and vendee } though perhaps 

not fo as for all piirpofes. Fritzing pledged his own 

credit in the purchafe of the goods from the original 

owners i and Browne could not be called upon for the 

value by the original owners, unlefs the goods came to his 

hands, and he hacT not paid or accounted for the value 

of them to Fritzing with whom alone he dealt. Then 

clearly Fritzing had a right to (top them in tranCtu, 

unlefs the acceptance of his bills by Bronvne made any 

difference. But if the full price of the goods be not 

paid to the vendor, it does not take away flis right to 

Hop them in tranfitu. Now, at moll in the event which 

» 

has happened of Browne's bankruptcy, the proof of the 
bills under his comniiflion cun only be confidered as 
amounting to a part payment ; and it has been holden 
that that will not take away the vendor’s right, however 
it may lefl'cn his lien to the amount of the price a£lually 
advanced. 
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Lonl Ei.lenborough Ch. J. then fuid, that having 
been engaged in the caufc (though he did not recollcfl 
on which fide) he had not taken part in the difcuffion : 
but that he entirely concurred in the opinions delivered 
by the other Judges. It was fubftantially the cafe of a 
vendor, only adding to the original price of the goods 
the amount of liis commidion. And the cafe of Hodgfon 
V. Lay fhewed that a part payment did not deflroy the 
vendor’s right of flopping in tranGtu } it only reduced his 
equitable lien pro tanto, when he got the goods into his 
pofTeflion. 


H4 


Foflea to the defendant. 
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Ord agabifi Fenwick, Executrix, £:c. in Error. 


A count in af- 
fumpfit to the 
plain ci(f ai cxe» 
eunXf for money 
paid by her to 
the deferiJarit't 
ufe, may be 
joined with an- 
other count on 
promifes m»de 
to the tcdaior : 
i'or, nun couitat 
but that (he may 
have hccn com- 
pelled to pay the 
money upon an 
obligation by the 
trfljtor as furety 
for the defend- 
ant to a crtd'tor ; 
in which cafe 
the law would 
raife an alTump- 
ht in him to te- 
irnburre the tef- 
tuuir's eHate, 
and thf monc-y 
lo retov cit'd by 
t‘.;r executrix 
would be aii'e^s. 


F error, the plaintifF below declared in aiTumprit in the 
firft count as executrix of IV'. F. deceafed, upon pro- 
mifes made to the tejlator in his life-time fur 600 1. paid, 
laid out, and expended by the teftator for the ufc of the 
defendant. In the fecond count the plaintiflF declared 
for that whereas the defendant on, &c. at, &c. wa& 
Indebted to the faid plainiitl as executrix^ as aforefaid, in 
other 600/. for divers fums of the faid plaintiff as execu- 
trix as aforefaid, and by her the faid plaintiff as executrix 
as aforefaid, to and for the ufe of the defendant, &c. 
paid, laid out, and expended } and being fo indwbtcd, 
he the defendant proinifed to pay to the plaintiff, as ex- 
ecutrix as aforefaid, ,ihe faid 600 /. when requefted, he, 
Ncverthelcfs, &c. After a general verdi£l and gi’iicral 
judgment for the plaintiff below in C. B. a writ of error 
was brought in this Court j and in addition to the common 
errors, the now plaintiff afiigned for error u misjoinder of 
a£iion, inafmuch as the plaintiff below had declared in 
the firft count upon promifes made by the defendant to 
her teftator in his life-time ; and in the fecond count on 
promifes made to the plaintiff below herfelf, founded, 
as appears by that count, on a. demand accruing due 
to her perfonally and in her own right, and not as ex- 
ecutrix. 


Peake for the plaintiff in error. Executors or admini- 
jlrators cannot join in the fame declaration diftinfl claims 
wliich they have as/uch with other claims in their indi- 
vidual 
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vidual chara£ters {a), otherwife it is bad after verdi£f {b). 
The firft count is clearly for a debt due to the teilator j 
it is for money paid by him in his life-time i but the 
fecond is for a debt due to the plaintiiF below in her own 
right } for it is for money paid by herfelf. Then calling 
herfelf executrix is mere furplufage, and would not ex- 
empt her from cods. She could not pay money as execu- 
trix to the defendant’s ufe ; for fuppoHng the money 
paid out of the aflets, it would dill be paid in her own 
right. For having once received it, (he would be an- 
fwerable to the creditors. [^Lord EUlenhorough. If any 
cafe can be put, where an executrix as fuch .might pay 
money to the ufe of the defendant, the argument will 
not hold ; for you take upon you to make out that there 
is no fuch cafe. Now if the executrix had been fued 
upon a joint bond of her teftator and the defendant, on 
which the plaintiff obtained judgment, and then {he had 
paid the whole debt, an a£lion would lie by her as ex- 
ecutrix, to recover a contribution if it were a joint debt, 
or the whole if the teftator were only a furety (c).] If 
fuch were the cafe, it Ihould have been fo dated on the 
face of the declaration, that it might appear to be a cafe in 
which {he was entitled to fue as executrix. In Bidgood v. 
JV ay and his wife {d) in error, where the wife was joined in 
an a£lion with the hulband for ufe and occupation againil 
the defendant below and for money had and received, 
and had a verdifl: and judgment in C. B - } this Court re- 
verfed the judgment, becaufe the foie interud mud be 
prefumed to be in the hufband, unlefs a particular intc- 

(d) Vide Hookin v. Sfuilter^ s ^tra, 1171. and 1 IVtlf, 171, 

{b) Vide Brtgdcn v. Farkei% 2 B'f, & Pull. 425, and Harcock y. 
yooody 3 Titrm 433, 

{c) It was Intimated from the bar that fuch was the real cafe. 

{^d) 2 Blac. JR. X236« 
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reft were exprefsiy ftated in the wife : although the fame 
argument was urged there that it would be fufficient to 
fuftain the judgment if a poflible cafe could be (hewn 
where the joint promife to the hufband and wife would 
be good ; and fuch cafes were (hewn. [[Lord EHenho^ 
rough. The declaration is not ftated fuSiciently explicit 
to enable us to judge of the application of that cafe to 
the prefent. It does not appear ivhofe lands had been 
ufed and occupied, whether the hufband’s or wife’s, 
which mud have been ftated. J In BtttSy Executor, v. 
Mitchell {a)t there were counts on affumpfits to the tefta> 
tor, and alfo a count on a promiflbry note made to the 
plaintiff as executory which the Court held could not be 
joined, and gave judgment for the defendant on demurrer. 
And yet it might have been as well urged there as here, 
that the fecurity was given in confi quence of an obliga> 
tion to the teftator. [[Lord Rlleuhorough. There the fe-> 
curity itfelf was created after the death of the teftator, 
and therefore the executor muft have fued upon it in 
his own right, whatever the original confideration might 
have been.3 The cafe fhews at leaft that the plaintiff, 
ftating the promife to be made to him as executory does not 
conclude, if he ought not to have fued in that chara£ter ; 
but it may be rejc^^ed as furplufage. It was exprefsiy de« 
cided in Goldth-wayte and wife, executrix, v. Petrie (^), 
that a phiintiff could not fue as executrix for money had 
and received by the defendant to her ufe, after the death <f 
the tejlator } but would neverthelefs be liable to cofts, if 
(he failed. And there feems no diftinflion in principle 
between that cafe and alfumpdt for money paid by the 
executor to the defendant’s ufe after the death of the tef> 

(j) 5 Term Rep, S34. . 


tator. 


{ a ) 10 MiJf 316. 
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tator. And in Jenningt v. Newman admi dftratrix (a), and 
Other cafes (^), it has been holden th^t a count on a pro- 
Jnife made by the defendant as adminiftratrix U pay money 
received hy b-r as fitch to the plaintiff’s ufe could not be 
joined with other counts on promifes made by the intef- 
tate, \^Lawrence J. In a£Iions agairfi executors* the 
judgment would be difF''rent on the different counts chas^ 
giiig them as fitchy and alfo in their own right ; and there- 
thofe cafes do not apply.} 

Woody contra* infilled that it was fulEcient to fuflain 
the judgment* if there were any poflible cafe in which 
the plaintiff below could fue as executrix for money paid 
to the ufe of the defendant after the death of the teflator } 
and that the cafe put by the Lord Chief Jullice was the 
fa£l in this inflance. The teflator having become furety 
for the defendant* and the executrix having been com- 
pelled to pay the money to the creditor* fhe could only re- 
cover in her chara£ler of executrix* becaufe fhe mufl have 
proved the undertaking of her tellator (c). If then file 
might have ckclared fpeciaily in that character, by fetting 
forth all the fa£ls> ihewing how the defendant became 
liable to pay to her as> fuch* there is no reafon why fhe 
may not dec! -ire generally as executrix, and give the fpecial 
matter in evidence. In Bidgood v. Way{d), as it was not 
Hated to be the wife’s land* the Court could not infer it : 
befides there was a count for money had and received to 
the ufe of the hufband and wife, and an affumpfit to both. 
In Betts V. Mitchell {*), the taking a promiffory note by 

(•) 4 Herm Rep. 347, 

(A) Rofe and Wife v. Bowhr and another ^ Eoeecutort, 1 Hi Bias, xo 9 * 
:uid Brigden v. Parket^ 2 Bof. Puli. 424. S. P. 

(f) Vide Cooke v. LucaSy antfy 2 vol. 395. 

(</} 2 Elac, R, xz36s (r) 10 Mod, 336. 
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the executor gave a nenv caufc of adion to him, on which 
he could only fue in his own right. But the cafe of Petrie 
and another, executors, v. Hannay{a)^ is in point, that a 
count for money had and received by the defendant to the 
ufe of the executorsy as fuch, may be joined with a count 
for money had and received by him to the ufe of the i^a- 
tar. There were alfo counts for money paid by the exe- 
cutors to the ufe of the defendant, of which no notice was 
taken in what was faid by the Court ; and therefore it is 
probable that they were conGdered to Hand on the fame 
ground as the counts for money had and received. [Law 
rettce J. That cafe came on upon a motion to amend from 
the Judge’s notes, after a writ of error brought, by adding 
a verdiA for the plaintiffs, on the fecond plea, which had 
been omitted to be entered at the trial. But what became 
of the writ of error afterwards does not appear.J It was 
dropped in confequence of the amendment. With refpe£l 
to the cafe of Goldthvoayte v. Petrie (^), it was fitfficient 
as to the queftion of if the plaintiflF might have de- 
clared in his own right. And as to Jennings v. Newman (f), 
an anfwer has already been given by the Court. But 
the rule was laid down in Cockerell v. KynqPon (d)t that if 
the money or goods, when recovered, would be affets in 
the executor’s hands, he mud: fue for them in his repre- 
fentative capacity. There it was holden that a count in tro- 
ver by the executor, for a converGon in the tellator’s life- 
time, might be joined with another count for a conver- 
fion in his own time. 

Peakcy in reply, referred to 2 Sound, ii^.d. (lad edition 
by Mr. Serjt. Williams)^ where all the cafes are collefled. 


(tf) 3 Term 569. 
(4.) 4 Term Ref* 347. 


(f ) 5 Term Rep, 234. 

(ii) 4 Term fiep, 277. 2S1. 


and 
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and fome are referred to which are contrary to what is 1802. 
laid in Petrie v. Hannay^ and feem to explode the “ 

Ok d 

rule in Cockerell v. Kytiajlon. erainfi 

FcNWlCKt 

in Error* 

Lord Ellenborough Ch. J. It is faid that the two 
counts cannot be joined, becaufe the liril is for a debt 
due to the teftator, and the fecond, being for money paid 
by the executrix herfelf to the defendant’s ufe, mult be 
taken to be for a debt due to her in her own riglit, al- 
though (he has declared for it as due to her in her repre- 
fentative charafter. But if w'e can fuppofe a cafe where 
the money mult have been paid by her as executrix, and 
for which Ihe mull entitle herfelf to recover as fuch, the 
judgment may be fullained. Now there is one fuch cafe 
and one only which occurs to me, which I before men- 
tioned, namely, where the executrix has been fued on the 
obligation of her tedator, who had become furety for the 
defendant, whofe debt Ihe has been obliged to pay, to re- 
cover which the law would raife an implied promife by 
the defendant to her as executrix to repay the money. 

Then if there be one cafe where flic could not help pay- 
ing money out of the aflets to the defendant’s ufe, which 
he was bound to make good, furely lire may fue for it, 
and properly call herfelf executrix, in which character 
alone Ihe could entitle herfelf to recover it. She could 
not pay this money out of her own funds, and raife an im- 
plied alTumpfit againll the defendant ; nor could (he pro- 
perly declare in any other charafter : if (he could, 1 admit 
that (he ought not to have named herfelf executrix. 1 will 
not confider what the confequence would have been had 
this been a count for money had and received to the ufe of 
the executrix after the death of the tedator : there the cafe 
of Goldthwayte v. Petrie would properly have applied. But 

7 here 
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' here I have ftated a cafe where (he muft fue as executriti 
The cafes however are fomewhat perplexed ; and there- 
fore at prefent we (hall only be confldered as giving judg- 
ment nifi, &c. for the defendant in error. And if any 
doubt (hould occur to u$ in the courfe of the term, we 
will intimate it } otherwife the judgthent will (land. 


Grose J. declared himfelf of the fame opinion. 


Lawrence J. referred to the cafe of King v. Thom (a)» 
where Bullet J. faid, “ that the only queflion is, Whether 
** the fum, when recovered, will be conCdeied as ajfets of 
** the tellator ? if fo, that is all the 6ourt look to.” 


Le Blanc j. The fame was faid in Cocierill v. Ky* 
tu^on : and that w is a very Itrong cafe } for that was a 
cafe where the plaintiff declared in trover as executrix for 
a converfion after the death of the teftator. 

{a) 1 Term Rep, 489. There it was holden that where a bill of exchange 
was indorfed to the ai executors^ they might declare as fuch in an 

■ftion agalnll li;c acceptor* 


nurfjay. Ford againjl Lover. 

i3th* 

In an afHdavIt to plaintilF, in the afHdavit to hold to bail, depofed^ 

16 A that the defendant was juftly and truly indebted to 

^ficlentw nV- tn i6/. and upwards for money lent, &c. } for which 

gative a tender in /y,;, of i 6 1 . and Upwards ^ he, the plaintiff, had not been 

Ba .k notes of 

tbelaxdjum of tendered anyBankof £/7gAa»</ bills or notes,&c. whereupon 

j6 L and up- 
wards I though 

ifthenegaUve Barrow obtained a rule nifi for difeharsing the de^ 

had been of fuch ^ e». o 

tenderof thejoi^f fcndaut out of cuftody on filing common bail, on the 

fum only, that 

worU be uken to refer to the fpeclfic fum mentioned wUch ofUght be fo fieodered* 

infuf- 
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InfufHciencjr of the affidavit, as non conftat but that 
the fum due above the i6l. was a fraftional fum, for 
which no tender in bank notes could be made ; which 
would bring this within the cafe of Jennings v. Mitchell (a). 

Wigley (hewed caufe, and retied on Maylin v. T nvnf~ 
head {b)y where in an affidavit to hold to bail in 20/. and 
uptuardsy it was holden fufficient to negative a tender of 
the /aid fum in bank notes ; as that was taken to have re- 
ference to the fpecihe fum fworn to, which was fuch aa 
might be fo tendered. The only difference there was, 
. that the words (*‘ faid fum of 20 /.) and upwards f was 
not repeated, as here the words ** 16/. and upwards" are: 
But, 

Per Curiam. That makes all the difference. Here the 
words negativing the tender exprefsly refer to a fum be- 
yond the 16/. 

Rule abfolute.(e). 

(d) Antt^ I VoU 17. (^) Ante, 2, vol. I. 

(f) The fame point was before r\kUd \a Barnet v, JVbeeltr, //i 7 , 41 G. 3. 
iiad in Major v. Martin, E. 42 C, 3. 


Scott agalnjl Soans. 


'J'HE defendant was fued in affumpfit for work and la- 
bour and on the common counts, by the name of 
•* Jonathan otherwife John Soans." And he demurred to 
the declaration, and affigned for caufe that ** the faid 
John Soans the defendant is in and by the faid declaration 
deferibed as having two chriftian names of Jonathan and 
John i whereas by law no perfon can have two chrijlian 

names » 


1802. 

Ford 

avainfi 

LoykRo 


Friday, 

No^f, 19th. 

TIic defendant 
being fued by 
the name of 
** yonathan 
otbertutfe John 
Soans,'* is no 
caufe of demur- 
rer to the decla- 
ration ; for, non 
cunftat that it ia 
not all one ebrtf^ 
tlan names 
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1802. 

Scott 

•gamfi 

SOANS* 


names } ^nd alfo for that it .is uncertain by the declaratiofi 
which is the defendant's real chriftian name. 

Waod^ in fupport of the demurrer, relied onEvam t. 
King (a), in which Ld. Ch. J. Willes notices all the princi- 
pal cafes } where it was holden that a declaration againlt 
John A.y otherwife John James A.^ is bad, as a man catJ- 
not have two chriftian names. 

Lord Ellenborough Ch. J. That came on upon a 
plea in abatement, which introduced a fa£l, that he was 
known by the one name and not by the other ; each of 
the chriftian names being prefixed to what appeared to be 
the furname. So here, if the defendant plead in abate* 
ment, it will appear probably that he is fued by two chrif- 
tian names : but this comes on upon a demurrer to the de- 
claration, aftiiming a fa£t which does npt appear : for, non 
conftat but that ** Jonathan otherwife John** is all one 
chriftian name. Names as fanciful as ** otherwife* fre- 
quently occur. We cannot intend either way : and if the 
fad really were fo, we ihould be deciding againft the faft 
if we gave judgment for the defendant upon this demur- 
rer. Suppofe a man bound himfelf in a bond by the 
name of ** Jonathan otherwife John Soansf what objec- 
tion could be made to it ? If he had been fued by the 
name of “ Jonathan Soansf otherwife ** John Soans,** it 
might perhaps hare admitted of i different conGderation. 
But here at any rate we are not bound to know that he is 
fued by more than one chriftian name. 

Per Curiam t Judgment for the plaintiff. 


(«) fTillct, SS4* 
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I 80^4 ' 


I'he Kino againjl Thje Inhabitants of Holi.img> 


TON *. 


Saturdayf 
AW. £cth* 


*^WO Juftices by an order removed William Hitidtley^ One who refided 
y, his wife, and 5 . his daughter, from^the parilh of 5" Vjear'in the 
Breadfall to the townihip of Hollingtout both in the county 
of Derhy» The feflions, on appeal, confirmed the order, 
fubje£); to the opinion of this Court on the fallowing 

cafe. chaclmai in cer* 

The pauper, William Hinckley ^ hting legally fettled at «6guinw8^* 
Hollington, under a hiring and fervice for a year, went to feuiementTn 
refide in the pariHl of St. Werhurgh in Derhy^- and occu- 
pied a houfe there of the annual value of c/. During the the #jre/a/rw paf- 

. taragc of the 

time the pauper occupied this houfe he rented the ley of land in 0* 
two cows (n) from May-day to Michaelmas^ at fix guineas, 
in a large pailure containing 100 acufs, and of the annual 
value of 250/., belonging to Mr. Mundy^ at Markeaton, 

The pauper had not the excluGve pailure of this land, 
and Mr. Mundy was -under no rellriAion as to what num- 
ber of ccTws he kept in it. The fefilons were of opinion 
that this ley of the cows was not a tenement, and there- 
fore that the pauper did not acquire a fettlement in the 
parilh of St. Wtrburgh, 


Balguyt in fupport of the order of fellions, obferved, 
that this M'as a new cafe, dillinguilhable from Rex y. 
Stoke {h)f R. V. Piddl£trenthide^c)f andK. v. Tolpuddle{d)t 
an^ all that clafs of cafes, except R. v. Lockerly («), which 

m 

* I was not prefent in court when this cafe was determioed j but was fa* 
footed with this note by Mr. Nolan, 

(a) Thcycows were the pauper's own* 

(^) a Trrw Rep, 451. 3 Trm Rep, 772. 

{d) 4 1 ‘crm Rep. C71, (?) i?ifrr. S* C. 3x5% and a Confla X4S. 

VoL. III. I was 



kr4 


TheKLijio 

The Inhabit antt 
of 

lloLLINGTOK* 
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was properlf overruled, where the pauper had the excluCvc 
pafturage of the land for a certain period. Such a con- 
tra^ is in its nature real^ and naay therefore be well 
deemed a tenement within the (lat. 13 & 14 Car. 2. e. 12. r 
and the exclufive tight to the pafturage was particularly 
relied on by ftte Court in R. v. ^aipudJ/e, where all the 
authorities were reviewed by them. But here there 
is no exclufive right ; for Mr. Mundy might have put in 
as many cows as he pleafed ; he might have overftocked 
the ground fu much as to' render it impofllble for the 
pauper to have maintained hie cows there (a). 

Clarke contra was (lopped by the Court. 

Lord £i.i.aNBORouGH Ch. J. If this had been a new 
queilion) 1 might have thought that the (latute was in- 
tended to refer onlyito corporeal hereditaments ; but an 
incorporeal liereditameiit has been fo long ago decided to 
be a tenement within the meaning of it, that It is now too 
late to overrule it. I.>ord Kenyon repeatedly declared 
himfelf to be of that opinion, and did fo in the cafes 
cited. The prefent cafe is nothing more than a common 
in grofs (^}, which has been holden to be a tenement 
within the- (latute. At; to the argummit that Mr. Mundy 
is not reflrained from putting in as many cows as he 
pleafes* and that there might be a deficiency of pafture i 
no fraud is found } the landlord let the pallure of two 
cows, and If he overltpcked the land the tenant might 
recover in damages. 

(a) The annual value of che land on which the eowa are deptftueed imift hw 
fuch as to make up loh a-year^in order to conier i ^lemeaU R* v. Mm* 
wortbt Mi, avoh 

. (i) Vide R. i Rff^, 157. 


Orosb 
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Grose J. was of the fame (pinion. 


iiS 
1802. 

Kl T w o 

Lawrence J. In Re>t v. PiddUtrenthide (a), Mr. 

Juftice Sutler ftatesy that the <}ueftion in cafes like the inh^hant* 

prefent is this, Whether or not it be a contraR to receive **ott»MCTON. 

prefittout ^ land 9 If that be fo* it determines this cafe .: 

for here the cows were the pauper's own, and the con« 

trafl, which was for the paiturage of them was, to ufe 

the words of Lord Kenyon in the fame cafe, a contradk jSr 

the pernancy of the profits f the land hy the mouths f tht 

cattle. 

Le Blanc J. was of the fame opinion. 

Both orders quaflied. 

(di) 3 ^erm Kef, 775* 


Spyve againji Topham» 


Saturday^ 

20ch» 


the trial of this caufe at the laft Lincoln allizes, be> a irareforayeat 
fore Graham B., a verdi£): was found for the plaintiff^, tween a. andE { 
with 200 /. damages, fubjecl to the opinion of this Court ing e!“oV**'' 
on the following cafe. 

This was an afiion for money had and received by the 
defendant to the ufe of the plaintiff ; to which the defen- *"£. '*y 
dant pleaded the general iffue. By an agreement between leofr, bearing 
the plain tifF and the defendant on the 2 2d of March fore the reieafify 
2801, the plaintiff contrafl;ed with the defendant for the habendum to B. 
purchafe of certain premifes (ituate in the pariih of fuch*iife$ m*c* 
St. Peter^ at Arches^ in the city of Ldncoln, for the fum of heu'thlf«i'Mfe 
x6oo/., and the defendant agreed to make die plaintiff a yeftiwpreiiitft* 

to B»: and rhe 

words In the granting part unto C** may be rejcdled as furplufage;^ 


I 2 


good 
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ti6 


z8o2. 

Sfyve 

Sgainft 

Tofmam. 


goott title. The plaintliF paid to the defendant the fum o( 
200/. part of the condderation'inoiiey for the purchafe of 
the faid premifes ; but afterwards objed^ed to the title, and 
brought this a£l:ion to recover back the 200/. The plain- 
tiff’s obje£Iion to the title arofe upon a conveyance of the 
.premifes in queftion, made by one Thomas Thid^on^ the 
material parts of which conveyance are as follows. In- 
dentures of leafe and releafe, bearing date the 23d and 
24th of March 1781, the releafe being of three parts, be- 
tween R, Thichjion^ one of the aldermen of the city of 
Littcoltti of the firft fart j J. Tophamy of the city of X»«- 
eolrty druggift, of the fecorid part ; and G. Bafsy of IViti- 
thorpy in the county of Lincoln aforefaid, a perfon named in 
irujl for the faid fames Topham, of the third part. In con- 
lideration of 700/. to the faid Thiclflony paid by the faid 
Tophamy and of ipx. to the faid Thichflon, mentioned to 
be paid by the faid Bafsy he the faid Tkichjlon did, at the 
requell and by the direflion and appointment of the faid 
Tophamy teflilied as therein mentioned, grant, bargain, 
fell, releafe, and confirm unto the faid fames Tophamy in 
his actual pofTcflion now being, by virtue of a bargain and 
fale to him then made by the faid Tkickfony by indenture 
bearing <Iate the day next before the day of the date of 
thefe prefents, for one whole year commencing from the 
day next before the day of the date of the faid indenture 
of bargain and fale, and to his heirs and alligns for ever, 
two meffuages or tenements fituate in the parilh of St. Pc- 
tery at ArcheSy in the city of Lincohiy with the appurte- 
nances, &c. ; to have and to hold the fame unto the faid 
Bafsy his heirs and alligns, to the ufe of fuch perfon or 
perfnns, and for fuch ellate or ellates, and in fuch man- 
ner as he the faid Tophamy during his life, Ihouid, by any 
deed, appoint ; and for want thereof, to the ufe of the 

1 2 faid 
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faid Topham and Bafst and the heirs and aillgns of fald 
Tophatn for ever } the edate of the fald Bafs beln^ in trud 
for the fald Topham, his heirs and afllgns for ever. The 
leafe for a y‘*ar is made between the faid Thickdon of the one 
partf and the faid Bafs of the other part^ whereby the faid 
Thickdon, in confideration of 5/. to him paid by the faid 
BafSf did bargain and fell to the faid Bafs^ his executors, 
&c. all the faid premlfes, &c. ; to hold the fame to the 
faid Bafty his executors, adniinidrators, and afligtis, from 
die day next before the day of the date thereof, for the 
term of one year, at a pepper corn rent } to the intent 
that by virtue thereof and pf the ftatute for transferring 
ufes into podelfion, he the faid Bafs might be in a£ftnl 
polfedion of the premifes, and be thereby enabled to take 
a grant and releafe of the reverfion and inheritance there- 
of to him and his heirs ; to and upon fuch ufes, &c. as 
ihould be declared by the faid indenture of releafe. The 
faid Robert T^hickjiony before and at the time of making the 
faid indenture of releafe, *was polfefied of an eftate in fee 
fimple in the faid premifes, free from all incumbrances. 
The defendant is the only fon and heir at law of the faid 
y. 'Tcphatn therein named, and has enjoyed an undidurbed 
poiTelTion of the faid premifes under the faid indentures 
for upwards of 20 years. It was admitted that the only^ 
ohjedlion to the defendant’s title is the infertion of the 
name of J. Topham as releafee, indead of Baft m the 
indenture of the 24th March 1781. The quttdion for the 
opinion of the Court was. Whether the defendant could 
make a good title to a purchafer : if he could, a verdidl to 
he entered for the defendant ; if not, the verdidl; for the 
plaintiff to dand. 


1802. 


Spvvc 
ajrainfi . 
Topham* 


t3 


Reader^ 



fft 

tJOlk 

Xo>BAM» 
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Reader^ for the plaintiff^ fliated the only que^a to be* 
Whether the infettion of the name of Tophant^ as releafee^ 
IB the relfefe, inftead of that of Bafs^ to whom the bar* 
gain and fale had been before made, rendered the defen* 
dant*8 title defe£tire> He faid it wa$ impoflible for him^ 
on comparing the two deed^, to contend that this was not 
a mere clerical error ; for they declare Bafs to be a truftee, 
and that the conveyance was made to him by Tophanis 
dire£lion. The queilion therefore would be. Whether 
the grant in die deed of releafe to Topham and his heirs 
could be controlled by the fubfequent habendum which 
was to Bafs and his heirs ? QLord Ellenbomugh aiked if 
the words ** unto the faid J. Topham f &e, in the prc* 
mifes, which were repugnant to the habendum and the 
reft of the deed, might not be reje£led as furplufage 
It feems fo in good fenfe, if that may be done. But the 
doubt has arifen upon the cafe of Buflard v. Coulter (n}» 
where it was pleaded that one by a certain indenture bar* 
gained and fold the moiety of the manor of IU>ury (with* 
oot faying te whom}, habendum to W. 6. in fee : and it 
was objedted that in the ptemifes the bargain and fale was 
not to any perfon, and that it was not helped by the ha» 
bendumt the office of which was to limit and not to grant 
an eftate } and that without a grantor and grantee in ths 
premifea the deed was void ; and it was ruled accordingly, 

Smythf contr^ after citing Co, Lit. 7, a Sh^h. Touch, yj;, 
Butler V, Elton (i), and Erles v. Lambert (f ), tg Ihew that 
a grant is good, although the name of the gsantee be 

(*) Cr». Elm. 993 , 4 , (^ ) Ctry't Rtf. in CbOn. W. 

p) /tfA 41. 

pmitted 
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omitted in the premifes of the deed, provided it be mea> ’ 

tioned in the habendum, was (lopped by the Court. 

\ 

Lord Ellbnboroush Ch. J. The cafes cited are per- 
fedlly (atisfadory in authorifing us to put a conftruflion 
on the deed, in fupport of it, which, from the reafon and 
good fenfe of the thing, we (hould probably have done . 
without fuch authorities. 

Per Curiam^ Podea to t!ie defendant. 




i8o2. 


Sfyvic 

ag.iirft 

ToPHAMa 


The King agaii ^ Saitnders. 

r 

moved for an information in nature of a quo 
warranto againft the defendant, to (hew by what au- 
thority he claimed to be an alderman of Taunton. He 
dated that the defendant had been elefled alderman in 
1788, and the corporation was diflTolved in 1792, fince 
which no a£ls had been attempted to be done by the cor- 
porate body } but that the defendant, who had rcGded at 
Brijiel for the lad fourteen years, had made his appear- 
ance in Taunton at the lad general eledlion for members 
to ferve in parliament, and had there claimed, as alderman, 
to be the returning officer, and had received votes as fuch, 
and had executed a feparate return. 

Lord Ellenborough Ch. J. Tliis is a vcry 'foolKh 
claim on the part of the perfon againd whom you apply, 
and he may perhaps deferve to be puni(hed for his imper- 
tinent intrudon by the Attorney General. But it is ra- 
ther an obje£l of an application 'in potnamy than for the 
civil interference of this Court. The corporation being 
dated to be a£lu3lly diiTolved, and no corporate body, 
claiming to be fuch, in exidence, the a£l of this indivi- 

J 4 dual 


Monday^ 

No v, 2 id a 

Where a corpo* 
ration wasdif- 
folvcdy and no 
corporate body 
exillcd in fail 
at the umCf the 
Court refufed to 
grant an inform* 
ation in nature 
of quo war raft to 
agamit an Jndi« 
vidunl for an 
impertinent 
cliim to be re- 
turning officer at 
an eledlion of 
members tofeive 
in pai liament, by 
virtue of his 
having been 
rledtcd an alder- 
man while. I he 
corporation rx- 
ifled in fadt ; 
there being no 
civil right ill con- 
ttoverfy, but it 
being rather the 
ground of a pro- 
ceeding in poe^ 
nam by theAtCor- 
ney-OenetaJ. 
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Reader t for the plaintifl^, ftated the only queftioa to be« 
Whether the infection of the name of Topham^ as reUt^ee% 
la the reitfafe, inftead of that of Bafs<t to whom the bar- 
gain and fale had been before made, rendered the defen- 
dant’s title defective* He faid it was impoflible for him^ 
on comparing the two deeds, to contend that this was not 
a mere clerical error ; for they declare Bofs to be a truftee, 
and that the conveyance was made to him by Xophanii 
direflion. The quellion therefore would be. Whether 
the grant in the deed of rcleafe to Topham and his heirs 
could be controlled by the fubfequent habendum which 
was to Bafs and bis heirs ? [Lord Ellenhorough alked if 
the words ** unto the faid J, ’Topham” &c» in the pre- 
mifes, which were repugnant to the habendum and the 
reft of the deed, might not be reje^ed as furplufage ?} 
It feems fo in good fenfe, if that may be done. But tho 
doubt has arifen upon the cafe of Buftard v. Coulter (a)^ 
where it was pleaded that one by a certain indenture bar- 
gained and fold the moiety of the manor of Ilbury (with- 
out faying to whom), habendum to W, G, in fee : and it 
was objeAed that in the premifes the bargain and fale was 
not to any perfon, and that it was not helped by the ha» 
hendum, the office of which was to limit and not to grant 
an eftate j and that without a grantor and grantee in the 
premifes the deed was void ; and it was ruled accordingly, 

Smythf contr^ after citing Co. Lit. 7, a Sh^h. Touch, yy, 
Butler y, Elton (i), and Erics v. Lambert (c), tq fhew that 
a grant is good, although the name of the gsantee bc 

(*) Cr#. £ft». 903, 4, (^) Cary't Btf. m CbOa. w, 

p) elu, 41 . 

omitted 
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omitted in the premifee of the deed, provided it be men- ' 1 802. 

tioned in the habendum, was (lopped by the Court. " 

> Sj*vvit 

ag:itnfi 

Lord Ellbnborouch Ch. J. The cafes cited are per- Tui>ham. ' 
fe^ly ihtisfaQory in authorifing us to put a conftruQion 
on the deed, in fupport of it, which, from the reafon and 
good fenfe of the thing, we (hould probably have done . 
without fuch authorities. 

Par Curiam^ Poftea to the defendant. 


The King againjl SAimoERS. 

r 

^^DAM moved for an information in nature of a quo 
warranto againft the defendant, to (hew by what au- 
thority he claimed to be an alderman of Tauntou. He 
ftated that the defendant had been elefled alderman in 
1788, and the corporation was dilTolved in 1792, flnee 
which no ads had been attempted to be done by the cor- 
porate body } but that the defendant, who had rc(ided at 
Brijlol for the laft fourteen years, had made his appear- 
ance in Taunton at the la(l general eletSlion for members 
to ferve in parliament, and had there claimed, as alderman, 
to be the returning oificer, and had received votes as fuch, 
nnd had executed a feparate return. 

Lord Ellenborough Ch. J. This is a vcry 'foolilh 
claim on the part of the perfon againd whom you apply, 
and he may perhaps deferve to be punifhed for his imper- 
tinent intru(ion by the Attorney General. But it is ra- 
ther an objedl of an application ’in potiiamy than for the 
civil interference of this Court. The corporation being 


Monday^ 

lids 

Where a corpo- 
ration wasdif- 
folvc(}» and no 
corporate body 
exited in 
at the cimey the 
Court refufed to 
grant an inform- 
ation m nature 
of qu7 toarrafito 
agamil an indi- 
vidual for an 
impertinent 
cliim to be re- 
turning ofheer at 
an elcdlion of 
members tofeive 
in pat liamenty by 
virtue of his 
having been 
clcdlcd an aider- 
marl urhile. ihe 
corpr-ratjon tx- 
ided in fadt ; 
there being no 
civil riglit ill con- 
troverfyy but it 
bciiij; rat her the 
ground of a pro- 
ceeding in pee- 
nafn by thcAttor- 
ney-Vienetal* 


(lated to be a£lually diiiblved, and no corporate body,' 
claiming to be fuch, in exiftence, the a£l of tills indivi- 

1 4 dual 
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’An a^ion at law 
lies againfl^ an 
executor to re« 
cover a fpeciHc 
chattel be*i 
q'ueathed, after 
his alfent to the 
bequeii. 
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dual perfon wa$ a mere nullity, of no more efiefb than if 
a .mere ftratiger had come into the town and claimed to 
be an alderman and returning officer. Here are no civil 
rights in controverfy, which would warrant the Court to, 
interfere by their own authority ; but what he claimed 
was a mere nullity ; there was no fuch office in exiftence. 
There is therefore qo ground for our interference. 

Per Curiam^ Rule r^fufed. 


I>OE on the Demife of Lord Save Sele a^ainft 

Guy. 

P eje£lment for a certain kafchold houfe and premifes 
in Grofvenor ftreet, in the parlOi of St. George^ Ham» 
ver fquare, in the county of Middlefex^ it appeared that 
the leflbr of the plaintiff claimed the premifes in quedion 
under a bequeft of the Icafe thereof from Mrs. Mary Guy^ 
to whom the defendant was executor ; that foon after the 
death of the tedatrix, which was in January 1802, upon 
Lord Sayt and St'/r’s application to the defendant to de- 
liver up the poffcffion of the houfe, he returned for an- 
swer by letter, that it was not convenient to him to re- 
move before Michaelmas then next, at which period, but 
not before, he was willing to reflgn it. By a fubfequent 
letter the defendant informed the leflbr that he was ready 
to refign the houfe on. the 25 th of April {a). This was 
ruled by Lord pilenhorough^ Ch. J. at the trial at the fittings 
at W tjiminjler^ before Trinity term lad, to be evidence of 

(«) The declaration was (erved on the iSth of on the defendant's 

•jftaln refuHng to deliver up pofleflion before and two demll'es 

were Uid, one on the of February^ 44. days after the deceafe of the tefta* 
trix, and the other on the 26th of the day alter the expiration of the 

defentUot's undertaking to quit* 
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the defendant's aflent as executor to the bequeft. But it 
being contended further, upon the authority of Deils eC 
Uxer V. Strutt (a), that no a£^ion at law would lie to re> 
cover a legacy, which was in fubftance the cafe here, a 
verdi£): paflcd for the plaintiiF, v/ith liberty to the defen« 
dant to move the Court to fet it afide, and enter a non- 
fuit. A rule niG was accordingly obtained for this pur- 
pofe in the lad term : againit which 


itolt 

Dob 

tLgMnfi 

Wvv. 


Gibbs and Marryat riow fliewed caufe. The cafe relied 
on of Deeks v. Strutt was where an annuj(^ was devifed, 
payable out of the general funds of the teilator, which had 
been paid for feveral years by the executor ; but there 
was no exprefs promife to pay the arrears for which the 
a£lion was brought: and the quedion there was, Whether 
the acknowledgment of aifets by the defendant were fuffi- 
cient to raife an implied aiTumpilt in law to continue the 
payments as they became due. That diflers from a be- 
qued of a fpecific thing, to which the executor has ex- 
prefsiy afiented, in which cafe there are many authorities 
in the books to (hew that fuch aflent pafles the legal title 
under the will. It is the common form of pleading in 
making title to a term under a will, to-date that fuch an 
one made a leafe to A. B.y that A. B. afterwards died 
pofleffed of the term, and devifed the fame to the party 
claiming, and made C, D. his executor, and that C. D. prov- 
ed the will, and ajfented to the bequcd, by virtue of which 
the party became entitled, &c. In Paramour ’ll. Yardley {b^ 
a leflee for years devifed the term to his fon, but interpofed 
bis wife, to have the rents and profits during the minority 
of his fon, in order to educate his children, and made his 

j Tim Rfp, 690, (^} Flvwd. 539. 

wife 



CASES IH MICHAELMAS TERM 


i 8 o 2> wife exeoitrix. And flie» before all the deltts were paad, 
■ but- baring other aflfcts fufficient to pay thefn> afligned the 

*gaii^ term to her filler. After the wife’s death, the fon came 
of age, and entered and conveyed to the plaintiff, upon 
whom the defendant, claiming under the fifter, entered, 
&C. And die iirft qneftiou was, whether tlie wife took 
any prefent-inteieft a« devifee under the will} and then, 
whether (he agreed to the bequeft } in which cafe her af- 
fent to the Iirft eftate to herfelf was an aflent to the re- 
mainder to her fon } or whether (he fliewed her difagree- 
ment afterwards by the aflignment to her lifter, as execu- 
trix. And Wray C. J, and the reft of the Court vrere of 
opiiHon that the occupation by the wife, and her educa- 
tion of the children before the aflignment to the lifter, 
teftifled her affent to the bequeft in the form in which it 
was in the will, and therefore that the remainder veiled 
in the fon, and his entry was lawful. So in 4 Ca. a8. 
it is faid, ** if a man devife a term to 5., and the exe- 
entors agree and affent that y. S. and y. AT. lhall have the 
term, or that y. S. lhall have it upon condition ; in thefe 
eafes y. S- lhall have the term ^e/y and alfolutely t fdr 
t^tr the i^itt the executors be is in by the dev^k!* And 
in Teung v. Hidmts (o) the plaintiff, who was devifee in 
remainder of a term after the death of the teftator’s exe- 
cutor, recovered in ejeflmcnt.upon proof of the execu- 
tor’s afient to take as devifee and not as executor againft 
the executrix of the latter. 

Warren^ contra, relied on the ground of the decifion in 
Deeks V. Struttf which applied as well to the cafe of a fpe- 
eific legacy as of a legacy payable out of the general fund j 
namely, that no adlion at law lay to recover it agabift the 


{a) I Stra. 70 . 


executor. 
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executory becaufe a court ot law could not in many in- 
ftances do that juftice to the parties con^rned as a court 
of equity were accultomed to do : for the latter would in 
the cafe of a legacy to a married woman oblige the hnf- 
band to make a fuitable proviiion for her if Ihe were net 
before fuiliciently fecured. Whereas this Conrt could 
not impofe terms on one who was entitled to- recover 
upon his legal title. The opinion of the Judges in tliat 
cafe was delivered generally againft fupportmg an a£lioa 
at law for a legacyy without the diftinflion now fet up. 
The cafes of Atkint v. Hill (a% and Hawkes v. Saunders (#), 
were indeed cafes of exprefs promifes ; but the reafoning 
there went the whole length of this cafey if it had been 
well founded : but it was controverted and conlidered to 
be overruled in Detks v. Struti, 


iRoft. 



Lord Ellemborough Ch. J. General language ufed by 
the Court in giving their opinions in any cafe mud always 
be underftood with reference to the fubjed matter then 
before them. The queftbn of a fyeeilie legacy adented 
-to by the executor was not before the Court in Deeks v. 
Struttf but whether the law would raife an implied pro* 
mife on proof of an acknowledgment of aflets by the exe- 
cutory fo as to fudrain an adion againft him for an an- 
nuityy payable out of the general funds of the teftator. 
But it never conld be doubted but that at law the intereft 
in any fpecific thing bequeathed vefts in the legatee upon 
the aflent of the executor. If it ihould afterwards appear 
that there is a deficiency of aflets to pay creditorsy the 
Court of Chancery will interfere and make the legatee re- 
fund in the proportion required. It makes no difference 
whether the beqneft be.of a perfonal or real chattel : but 


(«) aS4y 


W a, S87. 


according 
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Cay. 


Grose J. The only queftion in the cafe of Deeks r. 
Strutt, was. Whether the law would raife an implied af- 
fumpfit to pay the annuity, upon proof of the executor’s 
acknowledgment of aflets. 1 thought it would not : but 
this is the cafe of a fpecific legacy, in which all the autho-> 
rities (hew, that upon the aflent of the executor, the inte- 
reft vefts at law in the legatee. 

Lawrence J. What was faid by the Court in Deekt 
V. Strutt {a), muft be taken with relation to the cafe then 
before them, which was an a£i;ion for a legacy not founded 
upon any exprefs afTent of the executor, but endeavoured 
tp be fupported upon an implied alTent in law, on account 
of a futuciency of alTets, which implication the Court held 
that they could not raife. All the Court treated it as a 
new attempt ; and therefore they could not have intended' 
to apply the fame do^rine to a cafe like the pi^efont, where 
there was an aflent by the executor to the fpecific legacy ; 
for there are many authorities in the books in fupport of 
fuch an a£lion } as in Duppa v. Mayo {V), where in an ac* 
tion againft the reprefentative of an executor for the ar-* 
years of an annpity bequeathed by the teftator out of q 

{«) ■m Ref, 650 , I Samd, 


according to the doflrine laid down in the cafes cited of 
Paramour v. Hardly, and TTouug v. Holmes, and the paflTage 
from 4 Rep, 28. the aflent of the executor once given to a 
fpecific legacy, vefts the intereft at law irrevocably; and this 
is not broken in upon by any fubfequent cafe. Now here 
was ample evidence of an exprefs aflent by the executor ; 
for he appointed a certain day for giving up the pofTeflion 
of the houfe to the leflbr of the plaintiff ; and therefore the 
latter is entitled to recover. 


tern; 
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term of years, a general confent of the executor to the le- l8o2* 
gacy is alleged in the declaration ; on which there was . ' “ 

judgment for the plaintiff. So in Saunders*scz{e (a), it is 
faid, ** If leffee for years devife his term to another, and 
make executors, and die ; and the executors do waflie, and 
afterwards ajfent to the devife ; in that cafe, although be> 
tween tlie executors and the devtfee, it hath relation, and 
the devtfee is in by the devifor s yet an a£lion of wafle lhall 
be maintainable againff the executors in the tenuit. There, 
however. Lord Coke clearly confiders that the ajfent of the 
executor veils the term in the legatee from the death of 
the tellator. The lame quellion came on in another cafe 
of Chamberlain v. Chamberlain {b) ; Thomas Chamberlain 
made his wife executrix, and bequeathed a leafe to her 
for life, remainder to his fon for life, remainder to his 
(irlt fon and his heirs male. The wife ajfentedy and died, 
having made Crft her executor. There being a dcfi- 
^ ciency of affets, the quell ton was. If Croft conld fell the 
leafe ? And the Lord Keeper Finch declared the leafe 
(liould be allets, notwithllanding the aflent. But that if 
after fuch allent, Chamberlain the fon had fold the leafe 
to a -third perfon bona tide, this had defeated the creditors j 
for this had been a good title at law i and the purchafer 
fhould not be defeated by this trnjl for creditors. There- 
fore the Lord Keeper in terms faid that the effe£l; of the 
aflent of the executrix was to veil the term in the legatee ; 
though he would be aonfidered as a trullee for the credi- 
tors in the event of a deficiency of other affets. Alfo in 
JBt^aVd V. Sttthely{c)t one devifed goods to A. Sc B.\ 
the executor ajfented to the legacy, and afterwards A. died: 
and now the executor of A. fued in the fpiritual court for 


5 Kef. 12. t. 


t Clan. Caf. 256. 


(r) s Lev. 209. 

.^.’3 
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sSbz. A*& fiiarb, there being no furvivorfliip in fuch cafe by the 

Oo*^ hiws eccleOaftical. And prohibition was granted upon 

detnurrer and argument : for by the ajfent of ike atecutor 
the intereft was vejied in the legatees, and became a chat- 
tel governable by the rules of the common law. That 
was the cafe of a chattel perfonal'. But Barien*s cafe 
which came on to be argued on a demurrer to the prohi- 
bition, appears to diltinguifh between the cafe of zgenerai 
and fpecific legacy. In as much as it appeared by the 
fuggeftioh that the executors had cottfenUd to take as le- 
gatees, and by this meant the property vfed in them as 
legatees, and was altered from what it was when they 
were executors : for when they were executors one 
mi^ht have. granted away all the goods; but after taking 
as legatees one could grant but a moiety. And it is added, 
when a certain thing, as a horfe or a cow, is devifed, as 
foon as the executor ofentSf the property vejls in the le- 
gatee, and he may have an ailion at common law for the re- 
covery of the thing ; and therefore differs from the cafe in 
3 'Roll. Abr. 301., for that was for a legacy for which the 
common law gives no remedy. That muff be underftood 
to mean a legacy payable out of the general funds of the 
teffator, in €ontiadi(lin£lion to a legacy of a fpecific 
thing. 

Ln Blanc J. it is admitted that upon t!te old aotbo- 
lities there • no doubt of the plaintiff light to recover, 
unlefe they have been overruled by tlie cafe of Deelu v. 
StruH. But that never could have been in the contem- 
plation of the judges there j becaufe It formed a ground 
of ebje£lion with them to the a^ioo, that it was a novel 
attempt to contend that the law would raife an implied 


Freemo 289. 


•' affumpGt 
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afliimpiit againft an executor merelf from the poiTefllon of 
aflets. They thought that it would not : and in difcuffing 
that point they (hewed the inconvenience which would re- 
fult from extending the law in that refpe£fc further than it 
had been carried before. The cafe of Chamberlaine v. 
Chamberlaine [a) (hews exa£lly the fituation iu which a 
fpecific legatee (lands in the judgment of a court of 
equity, when the executor has aflented to the legacy: that 
it veils the intereft at law. Here there was no pretence 
dated even of any equitable ground why the plaintilF 
ihould not recover. It was not pretended that from any 
deficiency of alTets the fpecific legatee was likely to be 
called upon to refund if he recovered: and even now if 
there were any ground for it tlie Court of Chancery, even 
after the alTenc of the executor, might reach the property 
in the hands of the devifee, as appears from the cafe of 
Chamberlaine v. Chamberlaine. 

Rule difeharged. 

(d) 2 Ef . Caf* ^ 6 ^. 2 Frcem* 


CoucHE agairyi Lord Arundel. 

J ERVIS obtained a rule on a former day calling on 
the plaintiff to (hew caufe why the writ of latUat 
iffued in this caufe (hould not be fuperfeded, and in the 
mean time proceedings be flayed. This was grounded 
4>n an office copy of the pracipe filed on ilTuing the writ of 
-latitat, wherein the defendant was fliled ** Henry Lord 
Arundel^ Baron of Wardourf &c. and therefore appear- 
ing to be a peer of the realm, and entitled to the privilege 
of peerage : and he referred to Lord Banburf& esfe^ fued 
by the name of Charles Knolljs £fq. where the like mo- 

2 tlon 


1*1 


iSOR. 



fuifjjyf 
Nov, x3d; 

A writ of Utitat 
iflued againft a 
peer fuperfeded 
on motion, 
grounded on an 
oftiqr copy of 
tht; prgtcifo^ »a 
U'h ch the de- 
fendant wai ftiM 
Baron of fVm 



« 

s8o2. 

COUCHE 

aguinji 

Ajiundel» 
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tion was only denied* becaufe it did not appear that ht 
was a peer (a), and the Countefs of Huntingdon* i cafe'(^)* 
where it was granted. The defendant* he added* had 
appeared and filed common baU* 

On this day the rale was made abfolute on the motion 
of Parky without any caufe fliewh. 


(tf) This was the cafe of a difputed peerage, which has never iiaee bccj) 
gllowed. zLd^Ray, 1247. Salk, 512» 

{h) 1 yentr. *98. 


Tue / j ^, Grant againjl Bagge and Others* 

agd. 


A writ of fieri 
facias, dire^ed 
in the firft in* 
Aance to the bai- 
liff of the Ijle of 
Ely out of this 
court, is erro- 
neous and void, 
and the bailiff 
executing the 
iame is guilty of 
a trffpals 
the party whofe 
goods arc taken 
in execution. 
The biihop of 
Ely has not a 
pilatinace jurif- 
diAiun within 
the jfle, though 
exercifing jura 
rcgnl'a there 
Proceis iilued 
onr of the courts 
at fyefiminfltr 
iniio the ifle goes 
ill the firft in- 
flance to the 
/heriff of C.^m- 
hruigejhin^ vwho 
thereupon i flues 
his inandarc to 
ihe b diitf uf the 
irancUiie* 


ESP ASS for breaking and entering a cettaiG 
menuage and clofes of the plaintiff in the parifh of 
Honunhamy and in a certain oxtra-parochial place called 
Byal Feuy in tlie county of Cambridge, and taking and de-» 
taining certain goods and chattels of the plaintiff for thirty 
days* &c. Fleas, i. Not guilty* on which iifue was 
joined } 2. That the meffuage and clofes in which* See. 
arc fituate in the JJle of Ely in the county of Cambridge g 
and that before the time when* ktc. viz. on the 28th of 
Nov. 42 G. 3. one J. Cocks and onfe G. Ridge fued out of 
B, R. a writ of fieri facias* direSled to the bailiff of the Ife 
of Elyy whereby our lord the king commanded him that 
he (hould omit not by reafon of any liberty in his bailw 
wick, but that he fliould enter the fame and caufe to be 
levied of the goods and chattels in his bailiwick of the 
plaintifl', as well a certain debt of 22,000 /. which Biddulpb, 
Cocksy and Ridge had then lately in B. R. recovered 
againfl him, as alfo, lie. (dating the writ in the common 
terms, only with the name of the bailiff infiead of the 
Jherifft) which writ afterwards, and before the return 

thereof. 
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thereof, and before the faid time when, &c. was delivered 
bjr Cocks and Ridge to the defendant ^aggcy tlien and ftill 
being bailiff of the IJle of Ely. And the fatd Bagge and the 
other defendants then plead that at the time when, &Ct 
(livers goods and chattels of the plaintiff liable to be taken 
in execution by virtue of the faid writ were on the pre- 
mifes, and that by virtue of the faid writ Bagge, as fuqh 
bailiff of the Ife of Ely, and the other defendants in his 
aid and by his command, at the time when, &c. entered, 
&c. (the faid melTuage and clofes being within the baiU' 
wick of the faid bailiff of the Jfe of Ely ), and took the 
goods mentioned in execution, &c. ; without this that the 
defendants committed the faid fuppofed trefpafs at any 
other place in the county of Cambridge or. elfewhere than 
in the Jfe of Ely aforefaid upon the occafion aforefaid. 
3. The fame plea,. only flating the writ to bo a teflatum 
fieri facias. 4. Leave and licence. The plaintiff by his 
replication took iffue on the fourth plea, and demurred 
generally to the fecond and third. 


1802. 

Grant 

•gainfi 

Baggb* 


Wilfon in fupport of the demurrer. This is an attempt 
to iffue a writ from this court to the bailiff of the ific of 
Ely in the firfl: inltance, inftead of to the flieriff of Cam- 
bridgefbire in the accuftomed courfe. The (heriff is the 
immediate and proper officer of the king and all his 
courts to execute the writs of the common law, and he 
is fworn to do this truly j Dy. 60 b. Plowd. 74. and other 
authorities colle£led in Dalton'^ Sheriff, 96. &c. Origin 
nal writs can be dire£led to no other than him ; and it 
is of great public confequence and convenience to the 
fuitors that there (hould be a certain known refponfible 
officer for this purpofe. Some exceptions which are to 
he found in the books prove the general rule ; as where 
VoL. III. K the 



13 ° 
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Grant 

agatnft 

B'AGGe* 


the IherifF is party to the fuit, or fuppofed to be partial to 
one of the parties 1 and then on a fuggellion entered on 
the roll the writ goes to the coroner ; or where a place is 
' out of all counties, as the palace of Wejlminjitr^ when the 
writ is tlire^ed to the guardian or keeper of the palace ; 
for he is then the immediate officer of the court. Dalton^ 
100. Another is the exception of the counties palatine, 
where the writ firlt goes to the Count Palatine or his offi> 
cer, who thereupon makes his mandate to the ffieriflT. Now 
though lily be in fome old authorities called a county pa- 
latine t yet in Cotton v. Johnfon (a), it was determined 
not to be fo, but only a royal franchife, like the cinque 
ports. The bifliop therefore is no more than lord of a 
franchife having the return of writs, and his bailiif is 
bailiff of a liberty. But no writ either original or judicial 
is ever direded to the bailiff of a liberty, who is not the 
immediate officer of any court, but a mere fervant to the 
lord, and a fubordinate officer to the fheriff within his 
liberty (^). Wliatever fuch a bailiff docs muft be by the 
authority of the fheriff : he cannot arrell without a war- 
rant made to him by the flieriff' on the writ which is in the 
hands of the latter. Keilw. 86. The bailiff of a liberty, 
as to his authority, differs not from a common bailiff, 
(called in the old books a bailiff-errant), though he docs 
as to his interelt and eftate. But not being appointed by 
but impofed upon the fheriff, the fheriff is confequently 
not anfwerable for his mifearriages : therefore the bailiff 
himfelf is rcfponfible for tbofe, and for this purpofe ihail 
put bis name to the return, and the party has his remedy 
againft him} Dalt. 545. but flill the writ itfelf is dU 


(a) Carth. log, 

{ 1 ) Vidt the argument in Wintvierth r. Brtadwaterf Skis, 41 3. to which 
xefeteace watmade. 


re£led 
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^e^ed to the flieriff, and the bail-bond is taken in his i8o2. 
name. Dalt. 544. But it may be faid that though the ' * 

0«AI«T 

writ were improperly direftcd to the bailiiF, yet being fo» 
he will be protcflcd in obeying it. As where 'defeflive 
procefs iffues, which is erroneous and void, yet according 
to the Countefs of Rutland's cafe (a) the (herifF or his offi- 
cer, who is fworn to execute the procefs, may do fo with- 
out ofFence ; for as it is faid he ought not to examine the 
judicial a£t of the Court. So Dy. 60. h 61. a. and to Rtf. 

70. The principle of all thefc authorities is, that the 
flierilT, who is the known ofliccr of the court, and punilh- 
able for difobcying its procefs, fiiall be protedled in the 
execution of it, however crroiieouny or improperly ilfued ; 
but certainly a ftranger or any other who is not under the 
fame obligation to a£l will not be entitled to the like 
indemnity. And if the bailin' he not the officer of the 
court, nor obliged by law to receive its procefs ; as it 
would be no olFencc in him not to execute what he was 
not bound to receive any more than any by-flander, he 
cannot judify himfelf by that which is irregular in itfelf. 

There are not many cafes in the books refpc£ling the 
method of iffuing and enforcing the execution of procefs 
in counties palatiiie. In Chapman v. Malii/on (^), it was 
attempted to be quedioned whether a latitat ran into 
Durham : but the Court granted an attachment againft 
the curfitor of the Chancery court of the county palatine 
for refuGng to make out his mandate to the dieriff upon 
fuch a writ. ^Lawrence J. The w'rit was probably di- 
re£ked to the bilhop {c) \ though the attachment might go 
againd the officer whofe duty it was to have it properly 
executed on behalf of the bidiop.j Suppofing therefore 

(a) 6 Rep. 52. and Moor^ 765. {h) Andr, 191, and zStra* 2089. 

(f) Sttch> it appears from 1 Cromf. Prac* 12., is the proper form* 

K a that 
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i8o 2> that Ely was a county palatine, the direAing of the writ 

' ■ ■■ ' in the firll inftance to the bailiff would be irregular. 

Gbamt 7 

Though in Needham v. Bennet (a) an attachment iffued 

againit the (hetiff of Ch^er for not returning a writ of 
renditioni exponas ; he having before returned that he had 
feized, &c. : by which perhaps he might be confidered as 
concluded to obje^. But the better reafon feems to be 
that he was the immediate o^er of the court. And fo in 
Jacjt/on V. Hunter {b)^ in an ad^ion on a bail-bond which 
had been given to the (heriff of Durham^ the obje£tion 
being that no writ to the hyhop was ftated ; the Court 
held that it was only an irregularity, of which the bilhop 
alone could take advantage : but that nohen the norit came to 
the Jberifft he nvas bound to execute it. Thefe authorities, 
however, will not jullify the bailiff, whoistio/ the officer 
of this court. As to whether a defedlive writ of this fort 
were to be confidered as an abfolute nullity or to be 
avoided upon motion, he referred to Parfons v. Lloyd (r), 
Neclor v. Gennet (d), and Shirley v. Wright (if), in which it 
appeared to be fo confidered in general, at leaff with re- 
fpe£I to others than the officer who was obliged to exe- 
cute it, and with refpe£l to writs on mefne procefs. He 
alfo fuggellcd a doubt, on the authority of Lord C. J. 
Willest 'Whether as the defendants had pleaded jointly^ 
and two of them only juillfied under the norit in aid 
of and by the command of the officer, without ftating 
any judgment ^ the jullification were good, even for the 
officer, as it would not be good for the parties or even 
lltaiigers ? The doubt arofe on what is faid in Moravia t. 
Shper (f)i and Morfe y. James and others (g) » the latter 

(<i) T.Ray.xyi. (i) 6 Term Rtjt. fx. («) 845. 

{d) Cro. Elixi 467. (<) z U Ray. 775. (fj ffyits, 30, 

{£) ik, lU. 

of 
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of which was an aflion of trefpafs again ft four, the plain- 
tiff in the original caufe, two officers, and one who was 
ftated to be their fenrant, and to have adled at their re- 
queft and in their aid and affiftance. The officers and 
their fervant pleaded jointly, and the plea was holden bad 
for other objedions : but one of the obje^lions was that 
the latter who was a ftrairger ought to have fet out tho 
proceedings, for want of which the plea was bad for all. 
And by Ld. C. J. WtlUs — It is faid in Briton v. Cole (a), 
that if one come in aid of the officer and at his requeft, 
he may juftify as the officer may ; but underftood gene- 
rally I doubt if this be law. A diftin£^ion 1 think ought 
to be taken between an officer who executes a civil pro- 
cefs and a peace officer who may command any one to 
affift him ; but we give no opinion,” &c. [Lord Ellen- 
borough. I do not believe there is any authority to warrant 
the obfervation there thrown out. Indeed it would be 
ftrange if thofe who a£t in aid and by the requeft of the 
officer ftiould not have equal proteAion with himfelf. 
Can it be fuppofed that the ftieriff is to execute the pro- 
cefs fingle-handed The obje£fion goes merely to the 
form of pleading. 


133 

1802 


Grant 

sgminft 

Baocbo 


Chrijlian^ contra, as to the laft point, obferved that the 
juftification by all the defendants was of one and the fame 
a£i; done, and therefore if the officer were JuftiBed, the 
others affing by his dire£tion at the fame time muft ne- 
ceffarily be juftified alfo. That it might be otherwife 
where different defendants juftified in different refpefls, 
the one as party to the caufe, the other as the officer exe- 
cuting the procefs, to whom the diftinflion taken in the 
cafes cited might apply, as to the different manner of 

(»} Salk, 409. where it it Taid the Cowtfiemtd ta hoM, fte. 

K 3 pleading 
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i8o 2. pleading their feveral defences: it was incumbent on the 
fhew a caufe of a£tion ; but it was fuBicient for 
the officer to plead the iffuing and delivery of the writ to 
Baccz. all that was doi>e here ; and 

therefore differed this cafe from Philips v. Biron {a) and 
the other cafes referred to. As to the principal point $ 
the cafes referred to apply only to the bailids of private 
and inferior liberties : but the chief bailiff of the JJle of 
Ely exercifes the functions of a Qicriif, and fiands in that 
relation to this court as much as the fherifl' of any county 
palatine, as appears from a£ls of parliament and other 
authorities. QLord Ellenborougb. You cannot perfuade 
us againft all the authorities and pra£):ice in the law that 
Ely is a county palatine ; and that the flierilF of Cam- 
hridgejhire has no jurifdiclion in Ely : if fo, all writs 
which have been heretofore direC'led to him out of this 
court to execute there for a long fucceffion of years have 
been erroneous. The bifhop, fo far back as the year 
1739, never thought of claiming fo much, but only 
claimed the mandavi ballivo (^).] Ely is a royal franchife, 
having jura regalia or a palatinate jurifdiflion. Lord 
Coke(c) calls it a royal franchife in contradiflin£);ion to a 
franchife of an inferior nature ; and fays that in divers 
ftatutes it is named the county palatine of Ely. The learned 
Selden {d), after fpeaking of the county palatine of Ch^/ler, 
fays, ** By reafon alfo of the received notion of palatine in 
this fenfe, wherein it expredes the having royal jurifdic- 
tion, fome other counties have been (filed counties pala- 
tine; though the lords of tlicm have not had the title of 
Earl Palatine,” &c. Then, after mentioning the duchy 

(ij) 1 Stra. 509# 

(^) Vide Uuok of Ivu!e3 cf AT. Z». of 'TriV. 1739* note. 

(s) ^ {d) tit. Of UcViiur, pait 2. C. 8. 
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of Lancnjlert' he adds, Upon the like reaf^n was the 
name of county palatine fixed on the bifhopric of Ely, and 
on Hexamjbire^' &c. So Camden (a) fays that “ the biftiop 
of Ely has all the rights of a county palatine^' and ap- 
pointeth a judge to hear and determine all caufes arifing 
within the faid ifle, &c. and hath his chief bailiff and 
under-bailiffs for the execution of procefs.” In the fta- 
tute 27 Hen, 8. c. 24. whicli fettled the jurifdidiion of all 
counties palatine as it now ilandsy Ely is confidered a 
liberty with a palatinate jurifdi£lion : it provides that all 
writs and procefs “ in every county palatine, and other 
“ liberty,** fliall be in the name of the king, but teffed in 
the name of the perfon who has “ fuch county palatine 

or any other fuch liberty.** No counties palatine or fuch 
liberties are previoufly mentioned in the ftatute ; but re- 
ference is afterwards made to the Juftice of Chejler and 
his deputy j and provifion is made that the biChop of Ely 
and his temporal fteward fiiall be thenceforth juftices of 
the peace within the ifle independently of the king’s com- 
miffion : after which the Bilhop of Durham, and the 
Archbifliop of ITcrh (the latter with reference to the fup- 
prefled county palatine of Hexamjhire J are noticed in the 
fame manner. Six years afterwards, in the Hat. 33 /f. 8. 
c. 10. (b), ail the counties palatine or palatinate frHnchifss 
are enumerated ; and it is enafled that nothing in that 
ail fliall extend to the county palatine of Ely. Atiain, the 
Hat. 5 AV/z. c. 12 ' /• * ooa£ls that a fr^nijtcavit fhall be 
ftnt by mittimus to the chief jullice or judices of the 
counties palatine of Lancajler, Chefler, Durham, and Ely, 
The reafon why Ely has not been uniformly called a 

(d) Cam* Btit, Eng edit. 492 p 

{b) Thir. was a temporary ac^» given at length In RaJlaV^ edition of the 
Sta:u:es» but not In Runnington's, 

K4 
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1802. county palatine is obvious; bccaufe the divifion of coun- 
‘ tics was more ancient than the grant of the jurifdi£iion ; 
aga'mft and therefore being only that part of the county denomi' 
nated the Ille, it could not with the fame propriety be 
called a county palatine/* as where jura regalia had been 
Ranted to an entire pre-exilling county. In Pigge v. 
Gardner (<z), the court of Ely was holden to be a court of 
fuperior jurifdi£lion) and to have cognizance of all tran- 
fitory a£lions« though not arifing within the jurifdi£lion ; 
which cannot be faid of any inferior court ; and it is put 
on the fame footing with that of Durham in Peacock v. 
Bell (^). Till within thefe thirty years fines were levied 
and recoveries fuffered in the court of Ely of all lands 
lying within the ifle ; though fince then, from the ready 
communication with the metropolis, it has been found 
more convenient to dp that bufinefs in the court of Com-, 
mon Pleas. In Gunter v. Gunter (c) the Court fay, 
<< The writ of error to remove the record out of the court 
of Ely is drre£led jitjlictario n^rOf which proves that this 
Court takes notice of him as the king's jufiice.’* And 
Whitelock J. obferved, that it was fince the fiat. 27 Hen. 8. 
that it was directed jufiiciario mjlro de Ely ; for before it 
was julliciario epifeepi. That (hews that Ely was a fran- 
chife regulated by that (tatute. Since that ftatute the 
juftices of Lancqfter^ Durham^ and Ely fit by the fame 
commillions, viz. by commifiions of oyer and terminer, 
and gaol delivery, and of the peace, verbatim the fame, 
under the great feal of England 1 the chancellor of the 
duchy granting the patent to hold pleas at Lanca/lert 
and the Bilhop of Ely at Ely; but the king grants that 
pa^nt at Durham. The patents are all to the fame efFc£l. 
|| fpems then to follow that the chief bailiff of Ely is ai^ 

I IfH. 2 q 3 « (^) 1 &id, 330. 1 Sfiuttd. 73. 


(c) Cedha 3S0. 
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officer having the fame fun£lions as a (herifT of a county 
palatine : and by the ftat. 27 Hen. 8. c, 24. f. 14. all fta- 
tutes againft (heriffsy &c« for due execution of procefst &c. 
(hall be extended to all ftewards and bailiffs of liberties 
and franchifes having returns of writs* &c. with a provifo 
(/' *5*) latter may hold their offices above one 

year. This can only apply to liberties* &c. having jura 
regalia^ and which were the fubje£t of that flatute* of 
which Ely is the only one now remaining. By this claufe 
the Bifhop of Ely appoints his chief bailiff for life the 
fame as the Bifhop of Durham appoints his fheriff for life. 
The chief bailiff a£ls in all refpedfs within the ifle, and 
has the fame precedence as the Iheriff within a county. 
^Lord Ellenborough. The bailiff* quoad the bifhop* may 
be the fame kind of officer as the fheriff is to this court ; 
but there is no pretence to fay that he is the officer of 
this court. Ea’wrencej. The 14th fc£lion of the flat. 
97 H. 8. c. 24. only impofes on the miniflers of the 
courts therein referred to* when a£ling in execution of 
the procefs of thofe courts* all the duties which are im- 
pofed on fheriffs and officers of the fuperior courts* when 
^Qing in the execution of our proccfs.J The ftat. 14 Eliz. 
^.13, for diffolving the franchife of Hexamjlnre, provided 
that the Iheriff of Northumberland fhould execute procefs. 
See. in that part the fame as in other parts of the county ; 
which fliews that he could not have done fo before. No 
private bailiff can have fuch a writ directed to him. In a 
private franchife the procefs of the court always begins 
with the name of the fteward or judge* and is a precept 
from him to the officer ; but the writs fued out from the 
office at Ely are in the name of the king* as required by 
the ftatute of Hen. 8.} like thofe for Lancajler and Dur-. 
ham t and except in the telle* they are the fame as thofe 

Q fued 
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i 8 o 2 * fued out from the courts at Wefiminjier, ThO firft time 
^ that the courts at Weflmin/fer appear to have exercifed a 

a^aii^ concurrent jurifdiftion with the court at Ely in local 

Bagge. 

matters^ was in 2 W. & M. Gotten v. Johtifon{a)^ which 
was eje£lment for lands in the ifle ; and after not guilty 
pleaded, a fuggeltion was entered, quod nuilus jufticia- 
rius vel miniiler regis infulam illam ingredi poteft ad 
aliquain jurat : extra, &c> and fo prayed a venire to the 
next vill in the county of CamhridgCf which was granted. 
In 4 Injl. 220. it is faid, Nuilus jufticiarius vel miniiler 
regis ingredi poteil ad aliquod oificium exercendum.” 
And this is the uniform language in fome charter or 
record in every reign for fome centuries : all which is irre- 
concileable with the claim of the flieriff of Cambridge to 
enter the ifle to ferve his mandate ; or if nullum refpon- 
fum were given to it, that he fliould enter afterwards by 
a non-omittas. It appears from another reporter (^}, that 
after the caufe of Colten v. John/on had been tried at Cr/wr- 
bridgef it was moved to arrell the judgment on the ground 
of a mif- trial. It was however denied, becuufe though the 
bithop might demand cognizance of the caufe, the defen> 
dant could not plead to the jurifdi£lion : the Court adding 
that Ely was not a county palatine, but only a royal fran- 
chife, like the cinque ports. The accuracy, however, of 
the fimilitude throughout may be doubted ; for Lord 
Coie fays (<r}, that the cinque ports have not jura regalia ; 
which Ely undoubtedly has. But even with refpe£l to the 
cinque ports, the fame author fays (d) that writs fliall be 
delivered to the conflable of Dover cadle, of fuch things 
whereof he and the lord warden have jurifdi£lion. It ap- 
pears then that the (herilF of Keni cannot fend his man- 

(6) Cartk, 109. 

(</) Jb* 223. and 2 htji, 557. 


{a) X Saik» 183. 
(f) 4 aai. 
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date into the cinque ports, a jurifdi^iiion acknowledged 
to be inferior to that of Ely, The freeholders of the ifle 
have indeed the privilege of voting for members of the 
copnty, but by an award made in the 28 Hen. 8. between 
them' and the county, which was afterwards confirmed 
in parliament, they were exempted from contributing to 
the wages of the knights of the fhire, on payment of 200/. 
The record of this is amonglt the muniments at Ely. The 
ifle (till has a feparate county or ifle rate, and a feparate 
commiffion of the peace j and the judgments of the ifle 
feflions, as at the aflizes, muff be executed by the chief 
baililF of the ifle, and not as in cafe of private franchifes 
by the IherifF of the county. Even where the chief baililF 
has arrefled any by virtue of a mandate from the flieriff of 
CambridgeJlArey the debtor is not carried to the county 
gaol, but to the gaol of the ifle, and the chief bailiff only 
Is anfwerable for his efcape. So if he levy the debt under 
a mandate, he keeps the money and pays it over to the 
plaintiff in the caufe : and it is precifely the fame to him, 
both in refpe£f to his fees and liability, whether he exe- 
cute the fherifl'’s mandate or the writ itfelf : though the 
party is benefited in the latter cafe by faving the addi- 
tional fee that the (heriff would have charged if the writ 
had gone through his hands. fTo a queftion from Lord 
ElUnborough, whether he could produce any inftances of 
common procefs out of the fuperior courts dire£led to the 
bailiff of Ely : he anfwered that there were feveral in- 
ftancee within the laft 1 5 years. But the Court fignified 
that no ftrefs could be laid upon fo modern a pra£fice.3 
But fuppoling the chief bailiff bound to execute procefs 
under the fheriff’s mandate, it will not follow that the of- 
ficer to whom the procefs has been directed in this in.^ 
ftance is not juflified in executing it. The a£fion fbould 

hare 


1802. 

Grant 

agatyfi 

Baggi* 



CASES IN MICHAELMAS TERM 


Ii}9 

1802. brought, if at all, againft the party or attorney 

' ■ who fued out the writ, and not agaiiift the officer who 

O BANT 

againft cxecutcd it ; as appears in Philips v. Biron (<i) : and there 

Baccs. many other cafes to fliew that though the writ may be 

irregular, erroneous, or void, (till the ffierilF is protedled. 
{[Lord Ellenhorough, No doubt that is fo in the cafe of 
IherifFs who are the known officers of the court bound to 
execute its procefs : but can any authority be (hewn ex- 
tending the fame prote£lion to bailiffs or other officers of 
inferior jurifdiff ion, to whom fuch procefs has been er- 
Toneoully directed, and fuch as they have not been ufed 
to execute The laft-mentioned cafe names t^cers gene- 
rally ; the others were cafes of (heriifs of counties pala- 
tine. 

I^rd Ellenborough Ch. J. It would have been more 
fatisfa£lory to have (hewn any cafe where a writ dire£led 
improperly to an officer not accuflonied to receive fuch, 
and which would have been qualhed on motion, quia im- 
providc emanavit, was yet holden to jullify the officer who 
took upon him to execute it. The bailiff may be the pro- 
per officer of the bifhop of Ely^ and his court ; but as far 
as refpe£ls the procefs of this Court, the bailiff of the 
■ franchife of Ely is no more than the fpecial bailiff of the 
fheriff. We may feel a little difficulty in being obliged 
to decide as we mult in this cafe, on account of the pro- 
cefs having iffued out of this court direfled to the bailiflf^ 
for the execution of which he is now fued : but as it fo 
iffued out of the common courfe and practice of the court, 
it was his duty to have applied here to have the writ 
qualhed quia improvide emanavit : inflead of which, 
lured as it feems by the expe£lation of receiving his fees 


(d) I Stra. 509. 
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•f office on a very large futn, he undertook to execute the 1802. 
procefs out of the courfe of his duty, and now attempts ' 

to juflify himfelf as the immediate ofEcer of the court. agaittfi 
But all the authorities (drawn together in 2 hi/l. 41. and 
other places) (a), (hew that the Iheri/T is the immediate 
and proper officer of this court, known to-be fuel), and 
refponlible accordingly. Public convenience requires that 
there (hould be known reTponGble perfons anfwerable to 
the Court for the due execution of its procefs, and to 
whom alone it ought in the HrCt in (In nee to be dire£ted : 
thefe are generally fpeaking the (heriifs of counties (not 
being counties palatine), or if the (lieriffbe a party intereft- 
ed, then it iffiics to the coroner, and if he alfo be intered- 
ed, to elifurs. In all cafes of ordinary procefs ilTuing out of 
the fuperior courts of Wejlminjlerf the writ is to be di- 
re£^ed to the (heriff of the county into which it ilTues, 
whofe known and fworn duty it is to execute it. Then 
how can we overturn the whole practice and principle of 
the law by fan£Iioning the ifTuing of this writ to the ballifF 
of this franchife of /f/y, upon no other foundation than a 
praQice of fifteen years, the very naming of which repu- 
diates the right it aflumes to fupport. It may as well be 
contended that in all cafes we may direct our procefs to 
bailiffs-errant, and that they would be judified in a£iing 
by our command. But this would be a dangerous and 
unwarrantable alteration of the law, and cannot be main- 
tained either on precedent or principle. On the other 
hand, however, as to the didinflion attempted to be fet 
up by the plaintiff’s counfel between a judification under 
procefs in execution by the proper officer, and by one 
coming in aid of him, by his requed, that the latter is. 

[a) Vide iK 4S}t FUvui, 4 . sad Tidd'i Praff, ^3. 655, 
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bound to fet out the judgment in his juftification, as well 
as the writ ; I mufl: obferve, that if fuch an one is to be 
refponfible for the validity of the judgment, the iherifF 
will in every cafe be obliged to give an indemnity before 
he can get any perfon to acl in his alhilance ; a dillin£tion 
which mull caufe no little inconvenience and impediment 
to the courfe of juftice, and fuch as 1 am fare in my expe- 
rience of pleading 1 have never known } and certainly it 
feems to be againft all principle. 


Grose J. declared himfclf of the fame opinion. 


Lawrence J. It would have been material to the de- 
fendant’s juftification if he could have fliewn apraiE^ice as 
far back as that of the cinque ports, for this Court to 
dire£\: its ordinary procefs to the bailiff of Ely t but a prac- 
tice of fifteen years only amounts to nothing. There may 
be privileges belonging to the franchife of the ifle of Ely, 
which are not to be found in other cafes ; but none of 
thefe which have been fliewn apply to the point in judg- 
ment before the Court. If it had been fhewn that the 
iherifF of the county of Cambridge had no jurifdi6lion 
within the ifle, by virtue of the ftatute of Hen. 8. it would 
have been to the purpofe. But that ftatute only enforces 
the fame duties on the oflicers of peculiar jurifdidions in 
refpe^ of their own courts, which were impofed upon 
iheriffs in general. But it does not follow that becaufe 
the flieriff of the county has no concern in executing the 
procefs of the Court in Ely^ therefore he cannot execute 
the procefs of this Court there, by iffuing his mandate to 
die bailiff of the fi .'.rchife. It is of great advantage to the 
kingdom in general *hat there fhould be certain known 
and refponfible oflicers to whom the procefs of the fupe- 

7 rior 
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tior courts at Wejlminjier is to be dlre^ed : but that ad- 
vantage would be dellroyed if we were to admit of the 
innovation now attempted : for by the fame rule we might 
in all cafes direA our procefs in the firlt inilance to the 
bailiffs of franchifes having the ultimate execution of pro- 
cefsy inllead of to the (heriffs. 

Le Blanc J. The bailiff of the ifle of Ely will ulti- 
mately have the execution of the procefs in the caufe ( 
and therefore 1 fiiould have been fatished if any prece- 
dents had been found which would have warranted the 
directing it to him in the firff inffance : but we can only 
look to the flieriff as our oflicer to execute the procefs of 
this Court ; and if the defendant has involved himfelf in 
any difficulty by executing our procefs direded immedi- 
ately to him, it is by his own improper aft in doing that 
which he muff have known was out of the courfe of his 
duty : or at lead, if he had any doubt, he (hould have firft 
applied to this Court to be fatisfied whether the procefs 
were properly dire£led to him. The Court can only 
look in thefe cafes to the known officer of the law, who 
is the fheriff. And if we could vary the dire£lion of pro- 
cefs in one inffance, I do not fee why we fliould not do 
fo in other cafes of the like fort. Such a practice would 
take from the known officers of the court that refponll- 
bility which the law impofes on them, and which it is 
tnoff material to the public fliould be preferved. 

Judgment for the plaintiff. 
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Saunderson and Another againfi Hudson. 

In deciarioK T^HIS was ail a£lion bv the plaintiffs, as payees of a 

•gjinit A upon A.. • ^ rt 

• joint contra^ bill of exchange, againftthe defendant, as one of the 

by A. and E. it • , • , t j i 

>9 not enough to acceptors, and on the money counts} in which the decla- 

waTifn d’aeewa- ration charged that J. Hudfon was attached to anfwer the 

w^houiTaddfng plaintiffs, &c. For that whereas the plaintiffs, the dc- 

J' -L* (which faid J. S. 

and D. L. have been in due manner outlawed in the faid 

court of our faid Lord the King^ before the King himfelf and 

fill are, remain, and continue outlawed^ one B. C. and one 

i?. B. at the feveral days, ?rc. after-mentioned, were per- 

fons redding, trading, and uOng commerce, to wit, the 

faid plaintiff and the faid defendant, and the faid f, S, 

and y. D. L. {who have been and are Jb. outlawed as afore^ 

faid) at London, £cc. and the faid B, C. and D. B. at 

Oporto in Portugal, &c. and being fo fcverally reffdent, &c. 

the faid B. C. and D. B. on, See. at, &c. made their cer-? 

tain bill of exchange, Szc. and then and there direffed the 

fame to the faid defendant and the faid f. S. and f. D. L, 

who have been, and are fo outlawed as aforefaid, by which 

faid bill they the faid B- C. and D. B, requeffed the faid 

defendant and the faid f. S, and y. T). Lm who, &c. at 

nine mouths date to pay that, &c. to the order of the 

plaintiffs, &c. and fo it proceeded in the common form. 

To this there was a demurrer, afligning for fpecial 
caufe, that it is not alleged or (hewn by the declaration 
that the faid f. S. and y. D. L. have been or are outlawed 
upon the writ fued out againff the faid defendant in this 
fuit, or upon any writ fued out againff the faid defen» 
daiit jointly with the faid y. S. and the faid y. D. L. ; or 

that 
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that the faid J, S, and J. D, JL* have been outlawed on tSos* 

any writ iflued at the fait of the faid plaintiffa* &c. On " 

. . . SAUNDlAlOil 

Which there was joinder in demurrer. 

^ HvRtOl^a 

Ga/ehe was to hare argued in fupport of the demurrer ; 
but the Court called on 

BfpinaJJe contra« to fuppOrt the declaration $ who cited 
Co» Lii. 352 3. (a) upon eftoppels ; that where the record 
of the eftoppel doth run to the difability of the perfon^ 
there all ftrangers (hall, take the benefit of that record ; 
as outlawry, &c. and referred to a precedent in LiU. £»/r» 
like the prefent. But 

STAe Court faid that the paflage in Co. Lti. related only 
to an outlawed plaintilT ; and intimated that inftead of 
purfuing the argument it was better for the plaintiff to 
amend (^)i which being acceded to. 

Leave was given to amend on pay< 
ment of cofts* 

(«) And vide ihi ts 8 . h. If * man be outlawed at the fuit of one man, 
ill men Stall take advantage of this peifonal difabilitjr.** 

(^) Vide Gi(y v« Goddard^ t Keh, 641. and 1 Sido 27^. Sbeffard v. BailVte^ 

6 Tirrm 317. Haftingt v. Blakt^ Ncy^ t. Griffith v. Middleton^ Crt* 
yac* 4x5* Srvwnt* Red, 197. 


Maude again/i Jowett. 

I-TETWOOD on a former day moved for a rule, call* Timeeniaifed 

^ . , - . tt j* « 1 . f®’’ 

ing on the plaintiff to (hew caufe why the time render a banie> 
allowed for the defendant’s bail to furrender him (hould 
not be enlarged till the firfl day of next teem, and in the 
mean time proceedings be flayed. This was grounded 
VoL. 111. L upon 



1 ^ 02 . 


Mavds 

againft 

J«W»TT« 


CASES IK MIGHXELMAS TEHM 

upon an affidavit ftating tliiat the plaantUFkad oibtuned A 
verdiA^or i iS /. at the laft affixes for TWiy upon which 
he was now entitled to enter up final jadignient, and that 
I the defendant’s ball were bound fhortly to furrender him 
, or forfeit their recognizance, 'fhat a commiffion of 
bankrupt had lately iffiied again (I the defendant) under 
which the firft and fecond Htting of the commiffioners 
were on the itt and 2d of November inftant, and the laft 
fitting was fixed for the 4th of December next, when the 
bankrupt was required to finilh his exanainadon. That 
the commiffioners refided at Wakejields and in cafe the' 
bankrupt was furrendered within the ordinary time for 
difeharging his bail, the commiffioners would be under 
the neceffity of coming up to London in order to take his 
examination in die King’s Bench prifon. 

The application being admitted to be of a novel kind, 
die Court had fome hefitation at firft in granting a rule 
siifi i but after fome confultation this was done. And now 

Holroydt who had on the former day fuggefted the no- 
velty of the application as an obje£lion to it, (hewed 
caufe againft the rule on the fame ground, alleging that 
no fimilor inftance could be dated. But 

Lawrence J. (the only Jud^e in court) thought it 
reafonable that the defendant (hould be permitted to pafs 
his examination before he was furrendered in difeharge of 
. his bail, as no ’prejudice could enfue therefrom to the 
plaintiff. But being doubtful of the propriety of making 
the rule abfolute in the terms in which It was moved j it 
was at laft ordered that the rule fliould be difeharged, 
upon the plaintiff’s undertaking not to proceed to fix the 
bail before the firft day of next term (u). 

(a) It does not appear that the ball could be fixed before that tillKf 
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Wyatt avainfi The Marquis of Hertford. Widntfjayt 

AW. •4th. 

was an a£tion for work and labour* and on ifooe take the 
other common counts. The fa£is, as they appeared ^ntof Ae'pWn- 
at the trial at the fittings after laft term, were, that the hedeaii* un.*"" 
plaintiff who had been employed to do certain work for **"®’*." “ 
the defendanf* after its completion fent in the amount of >sent a 

' receipt as for the 

his demand to Mr. Hunt the marquis’s (leWaird, who money due from . 
thereupon gave him his own draft on a banker* and the conlequencc of 
plaintiff gave him in return a receipt for the money on dpSli*dM**'d1ffe. 
account of the defendant. The banker having refufed Igenfortheftith 
payment of the draft, it was returned to Hunt by the 

^ ' * the principal u 

plaintiff* who accepted another draft from him for the dirckarged, ai- 

, though the fe- 

amount* payable twenty>one days after date* without curity fail. 

. . f • e \ t • • Alitet if the 

making any repreientation of the matter to the defendant. principal do not 
The fecond draft alfo being refufed payment* znA Hunt injuiedby mean* 
becoming infolvent, application was at laft made to the vouciierf^and 
defendant* who refufed payment, on the ground that ** lo inf 
Hunt had more than fufficient funds of the defendant’s I*'™ 

truth 111 due 

in his hands at the time to have fatisfied the plaintiff’s time, 
demand* and had gone away much in arrear to the de- 
fendant on the ^balance of his accounts ; and that by the 
plaintiff’s having accepted Hunf& fecurity for the money 
initcad of applying to the defendant himfclf* (efpecially 
after having given a receipt as for the money* by which 
it would appear to the defendant in Hunt's account that 
the money had been paid,) and that too after me firft draft 
had been difhonoured* he had thereby fubflituted Hunt for 
his debtor inflead of the defendant, and had difeharged 
the latter. And Lord Ellenborough C. J. being of that 
opinion* a verdifk paffed ^or the defendant. 
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1802. Gibbs on a former day moved for a newtrid, admitting 
^ that the conclulion drawn at the trial might hav« been 

•guiaft true if it had appeared that the defendant had fuftained 

The Meiiiuis of . . . . , . , 

HikTroR*. any injury by the want of communication to him from 

the plaintiff of the non-payment of Hunfi draft } aa if it 

had been (hewn that between the time of the plaintiff’s 

giving his receipt and the time of Hunt*i abfconding in 

the defendant’s debt| the defendant had come to any fet- 

tlement with Hunt upon the fuppofition that the plaintiff’s 

demand had been fatisfied: but no fuch evidence was 

given ; and the onus probundi lay on the defendant to 

(hew how he had been injured by the plaintiff’s omiflion. 

A rule nifi was accordingly granted: and on this day, 

without further argument. 

Lord Ellenborough Ch. J. faid that there muff be a 
new trial ; for on revifing his note of the evidence, it did 
not appear that the defendant was in any way prejudiced 
by his fteward having given his own fccurityto the plaintiff, 
and taken the latter’s receipt. That if it had appeared that 
the defendant had. in the interval infpetSled the fteward’s 
accounts, and had in any manner dealt differently with him 
on the fuppofition that this demand had been fatisiied as 
the receipt imported, no doubt the defendant would have 
been difcharged } for it was clear that Hunt had fuflicient 
money of the defendant’s in his hands to anfwer the 
demand* 


Rule abfolute* 
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JDoe agalnji Darnton. 

JN Hilary term 1800 the prefent defendant commenced 
an action in this court againft John and Thomas Steet 
for money paid to their ufe, to which a£lion John Steel 
pleaded the general iffiie, and his difcharge under the in- 
folvent debtors* a£b of the 37 Geo. 3. c, 1 12. and Thomas 
Steel pleaded the general ifTue only ; and a verdi£l was 
found for Darntont the then plaintiff, and judgment ob« 
tained for 565 /. lox. which (with the intereft thereon to 
this time 57 /. 1 1 x.) amounted to 623 /. 1 x. After which 
an eje£Iment upon the demife of John Steel was brought 
by his alCgnees under tlie faid infolvent debtors* a£t to 
recover the' poffeflion of certain prcmifes belonging to 
John Steel, of which poffclGon had been obtained by 
Darn/on, under an agreement between him and the af- 
iignees under a commifllon of bankrupt ifliied againff 
John Steel t in which ejedlment the leffor of the plaintiff 
recovered : and this was followed up by the prefent a£lion 
for mefne profits, in which the plaintiff recovered judg- 
ment for 1047/. Whereupon a rule was obtained on a 
former day calling upon John and Thomas Steel to fhew 
caufe why upon payment into court of 423/* ipx. (the 
balance of the two adverfe demand's) the defendant fhould 
not be at liberty to fet off the judgment obtained againff 
them by the defendant againff that obtained by the plain- 
tiff on behalf of the aOignees of John Steel againff the de- 
fendant, and for ftaying proceedings, &c. Notice of 
which rule was dire£led to be ferved on the plaintiff ’s 
attorney. 

L 3 Garrow 


1802. 


25th* 

A judgment re- 
covtred by 
againd B and 
C. will not be 
frt on applu 
cation to ihe 
general JuMfdlc- 
tion of the court, 
again ft another 
judgment reco- 
vered againft ^ 
by the ail gnees 
of B, under an 
Infolvent debtors* 
a£tf the intereft 
of third pcrions 
intervening, who 
hdve peculiar 
trufts by the 
llatute* 
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]8o2.. 

Dox 

egmnfi 

Daxntom* 


GileSf in fapport of the rule, relied on the cafe of 
Mitchell V. Oldfield (<i), where a judgment recovered by C. 
againft A. and B. was fet off againft one recovered by A, 
againff C. ; not as falling within the ftatutes of fet-off, 
but by the general jurifdi£lion of the Court in fuch mat« 
tcrs. And though he admitted that this was not a mu- 
tual credit, otherwife It might have been fet off under the 
57 tli fe£liun of the infolvent debtors’ a£t, yet it came 
equally within the equitable jurifdiftion of the Court as 
in the cafe cited. But 

77je Court obferved, that in the cafe cited no infolvency 
had intervened, fo aa to introduce the claims of third pet- 
fons : and they thought that when the legiflature had made 
the alDgnees truftees for certain purpofes it u^as not com- 
petent for them to carve out of the effate other interefis 
than thofe for which it was fo beftowed. And Lord £/. 
lenhorcugh C. J. expreiTed a llrong difinclination to extend . 
the power of fetting off debts on general grounds of 
equity beyond the line which the legiflature had thought 
proper to mark out. 

Rule difeharged, 
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Gsrrow and Marryat now oppofed the rule, upon the 
fliort ground that as there was no reciprocity or mutua- 
lity in the demands, the Court would not do that in a fum- 
mary way which could not have been done by a plea or 
notice of fet-off in any form of a£lion : the defendant’s 
demand being againflt two, which he wiflied to fet o^ 
againft a demand by the alfignees of one of them. 


(«} ia3. 
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The King again/i The Jullices of Staffordshire. 

^pWO jufticcs, on the ad of December iSoo* made an 
order under the ftat. 13 Geo. 3, e. 78. for turning 
part of a highway in the liberty of Bilfion in the hundred 
of Lifdon in the county of Stafford* No appeal to the 
Quarter Seffions was lodged till the Eafier SelEons, apth 
jtpril i8o2. when it was adjourned by the Court for 
want of fufHcient notice having been given before. At 
the Seffions following, on the 15th of Julyf the Court 
difcharged the order made at the former feffions for en- 
tering and adjourning the appeal, on the ground of the 
appeal having been preferred too late, according to the 
the cafe of Tie King again ft The JuJHces ff Pembroke- 
Jhire (a). It was thereupon moved on a former day and 
a rule obtained for the defendants to (hew caufe why a 
writ of mandamus (hould not iffiie commanding them, at. 
the next general Quarter Seffions of the Peace holden for 
the faid county, to receive the appeal and enter continu- 
ances as from the feffions when it was firft lodged, and 
to proceed upon, hear, and determine the fame. This waa 
founded on affidavits dating the fads before mentioned ; 
by which it alfo appeared that the only evidence that any: 
of the appellants had had notice of the (lopping up of the 
road was that one of them, having about 14 days before la(l 
feffions received intelligence that the road had in 
fa£l been (lopped up, had applied to know the ceafon. of 
it to Mr. Loxdale^s agent (the perfon' by whofe dire£lion8 
it was fo (lopped), when he was informed that Mr. L,ox» 
dale was in London f but no notice was even then given 


Fridi^, 
iV6V. a6tlv 

By/. X9« of Aaf* 

where an order 
of juftkei has 
been made for 
Hopping up a 
road, an appeal It 
given to the 
<< party gileved 
by any fuch 
** order or pro* 
ceeding at tba 
ittxt ^arttr 
SrJJions afttr 
* fucb order mad€ 
or ffroceedinge 
■« bad^** dec. 
held that the ap- 
peal muH be 
made to the 
Quarter Sefliont 
next after the 
order made^ withw. 
out reference to 
any notice re- 
ceived by the 
appellant of fucl| 


(a) Ante^ Z Vol« 21 g* 

L4 



I5» 
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THc Kino 

mwomfi 

The Juftices of 
$TArroRp- 
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that the old road had been Hopped by an order of nta* 
giHrates, and fuch information was not formally giren 
till the 25th of April 1 802, three days before the appeal 
was lodged. The affidavits further Hated the grievance ta 
the appellants from the Hopping up of the old roadj 
which incKafed their diHance a third of a mile from a 
certain town in the neighbonrhood* 

\ 

Clifford was to have (hewn caufe againft the rule : but 

^be Court called on the counfel in fupport of it to fliew 
how this cafe was diHinguifliable from that of Tbe Ki»^ 
againft Tho Jufiices of Petubrokejbire, 

Gibbst VTouchett and Ryder fliortly urged the fame argu« 
ments which had been adduced in that cafe in fupport of 
the rule for the mandamus ; Hating that the appeal claufe, 
f. 19. {a) of the Hat, i3G<^e.3. f. 78. would be wholly 
nugatory, unlefs it were conHrued to give the appeal to 
the party grieved at the next feffions after notice of the 
order ; the order itfelf not being a matter of publicity. 
That here there was not even that evidence of general 
notoriety of the order having been made which there was 
in the cafe referred to; bqt the parties grieved were 
wholly taken by furprife ; and the appeal was lodged at 
the very next feffions after notice of the order and of the 
grievance, which waa not done in that cafe, 

LordHLLENQORouGH Ch.J. Whatever hardlhips the par- 
tigs grieved may labour under in this cafe, we can only follow 
the (iirefiions of the ftatute, which has exprefsly limited 
the appeal to be made to ** the next Quarter Seffions after 

Y!4e Z vol %7j, wheic the c'^ufe I:i qucflion h fet forth. 
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** fuch order made or proceeding had,” &c. Now it is iSoR. 
attempted to fubftitute the words ** after notice ef fuch ' ' • 

** order made,” in lieu of the words in the ilatute ** after 
•* fuch order made j” but they are different things, and 
the legiflature having made ufe of the latter words, we 
cannot fay that the appeal may be made at the next Quar- 
ter Seflions af/er notice of the order. It is however a cafe 
of great grievance and hardfhip where the interells of par- 
ties are thus invaded by an order made behind their backs i 
and may be a good ground to apply to parliament for a 
reviGon of the claufe of appeal } but we cannot remedy the 
abufe. 


Lawrence J. In the cafe referred to we held that the 
words (** after fuch order made) or proceeding had as 
oforefaid” upon which latter words ftrefs was laid, meant 
Ibmething the fame as orders fome proceeding before the 
magiffrates, as that on the writ of ad quod damnum, and 
not any a£l done in execution of the order. The defefb 
which gives rife to the grievance complained of is in the 
ftatute itfelf. 


Le Blanc J. What is now contended for is that the 
parties grieved, not having received notice of the order till 
a fliort time before laft Eqfler Seffions, were in time to 
lodge their appeal at that SelGons, though the order had 
been made fo long before : but it is impoflible that can be 
the meaning of the a£l ; for in the cafe of a public high- 
way, all the King’s fubje£ls may be faid to be interefted, 
and to have a right to appeal againft an order for Hopping 
{t up ; and therefore if the right of appeal were to depend 
on perfonal notice of the order to the appellant, there 

never 
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Aever would be an end of the time for appealing } though* 
it is clear that the Legiftature meant that at a certain pe- 
riod the queftion (bould be at reft. 

Per Curiam^ Rule difcharged. 


Bouhet ^ainji Kittoe. 

V. 

plaintiff made an affidavit to hold the defendant 

to bail for 440/., which appeared to be fworn at 
# 

Plymouth on the 31(1 of Augtt/l 1802, and in which the 
plaiiitifF deferibed himfelf as Lovit Bouhet of UOrient^ in 
the department of Morbien, native of St, Foyy in the depart^ 
ment of La Gironde, in the Republic of France ; on which 

obtained a ruIeniH on a former day for difcharglng 
the defendant out of cuftody on filing common bail,forwant 
of a proper addition of the plaintiff in this country. The 
rule of court, Mich. 15 Car. 2. requiring the addition of 
the party making an affidavit, which was recognized iq 
Jarrett v. Dillon {a), requires in general terms “ the true 
place of abode and true addition” of the deponent ; but 
as the reafon of it was to enable the defendant to difeover 
who the plaintiff was, and where was his place of abode, 
that would be defeated if it were fufficient for the party 
making the affidavit, who muft be in this country^ at the 
time, to give his foreign place of refidence : and here it 
appears that the plaintiff was at Plymouth when the affi. 
davit was fworn, and could therefore have given a more 
certain defeription of himfelf conformable to the truth. 

(«) A«tt, I vol. aS. 


Gibbs 
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Gtbbt and Dautpier (hewed cau(e ai few days ago, and 
infilled on the propriety of the plaintiff’s defcription of 
Ills place of abode> which was at the place dated in his 
affii<lavit, having merely landed at Plytnouth for the pur- 
pofe of making the affidavit ; and therefore that could no 
more be faid to be his place of abode than a place on the 
road through which a perfon accidentally pafies in travel- 
ling. They infilled that this manner of defcription was 
not only more confonant to truth and the real meaning 
of the rule, but warranted by the common praflice in 
(imilar cafes. 




i8q2 » 


Kitt.oSo 


The Court were at firfl of opinion that the defcription 
was not fufficient within the meaning of the role of court; 
confidering that as the affidavit appeared to be fworn at 
Plymouth^ the plaintiff might have had a temporary red- 
dence there, fufficient to warrant a defcription of his 
place of abode in this country : but they afterwards de- 
fired that the cafe might Hand over for further conlidera- 
tion ; and on its being mentioned again on this day ; and 
the fa£l net being difputed that the plaintiff had no do- 
micile at Plymouth^ but only landed there for a temporary 
purpofe, they 

Difcharged the Rule. 


Taylor againft Phillips. 


FriJfgg 
iVtfv. 26th. 


J^j^RROW obtained a rule calling on the plaintiflF to The rerviceof 

JD 11 proccfioni Sun* 

(hew caufe why the proceedings Ihould not be let day is abfoluteljr 
afidc for irregularity, with the coils of the application, dtc.; c«r[ ». c. 7^* 
grounded on an affidavit that the defendant was ferved 

any fubfequent waver of ,ihc de^eadantj by bis not objefling tiJl after a rule to plead given. 

with 
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with a copy of the latitat on a Sunday^ the 13th of June 
laft } and he relied on the ftat. 29 Car. 2. e. 7. /. 6. 
which prohibits the fervice or execution of any civil pro* 
cefs on the Itord’s day, and directs ** that the fervice of 
« every fuch writ (hall be ’votV to all intents and purpojen'* 
and referred to M*IIeham v. Smth {a). 

Marryat fbewed caufe, on the ground that the irregu- 
larity had been waved by the defendant. It appearing by 
an affidavit that bail had been filed according to the fta- 
tute on the 28th of July^ and notice of declaration ferved 
on the 7th of Augujlf and a rule to plead on the 6th of 
November t and that on the 1 $th of ^uly^ five weeks after 
the fervice of the writ, the defendant applied to the plain- 
tifPa attorney to fettle the debt, and after that the defen- 
dants attorney applied for an account of the debt and 
cofts, which was fent to him ; and no obje£^ion was then 
made to the fervice of the procefs, by which the plaintiff 
was encouraged to proceed and to incur additional ex- 
pence. 

Tbe Court however made the rule abfolute for fetting 
afide the fervice of the writ and the fubfequent proceed- 
ings, as contrary to the ftatute. And 

Lord Ellenborough Ch. J. faid that it was a matter of 
public policy that no proceedings of the nature defcribed 
in the ftatute fliould be had on a Sunday ; and therefore 
the regularity or irregularity of them could not depend 
on the affent of the party afterwards to wave an obje£lion 
to fuch proceedings, which were in themfelves abfolutely 
avoided by the ftatute. 
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The King agaifi ^ George Marks and Others. 


T he defendant Marls and four other (hear men were The unlawful 
brought up by writs of habeas corpus from the gaol of any aiTocUted 
Devizes in the county of Wilts t and the warrants of commit- to 

ment and the depofitions taken before the committing ma- 
giftrates were returned at the fame time. In the warrant of 
commitment the defendant Marks was dated tobe **charged eomWna- 

“ non or confpi- 

** on the oath of ST. B. of Trmvbridgey cloth- worker, with racy, nor any u- 

** felony^ in having, in or about June laft, been aiding and them*^c!*"!a**^ 

** ejftflingat and prefent at and confenting to the adtninijlenng 

** or taking an oath or engagement by James May^ of 3Vow- Jhe otje^of*** 

•* bridge of or ef aid, cloth-worker to the /aid 7". B,, contrary to the affociaiion ' 

** Jlatute in that cafe made and provided f &c. (a) without toraifewagea 
, . ' and make regit« 

any other fpecification of the offence. But upon the depofi- lation* in a cer- , 

tions returned, which were very full, the offence was not to ft? 

dated with fufEcient preciGon, and appeared generally to [ton.'" Though* 

be this } that the defendants were journeymen (hearmen “J®- 

employed by the clothiers in and about the town of ST row- 

yet If the corpua 

bridge in Wiltjhire. That of late there had been difputes deli^li appear in 

. , s • • dcpofitiona 

between the matter clothiers and the journeymen con- returned to the 
cerning the rate of their wages, and that certain of the not'bau'but 
journeymen calling themfelves a committee, (but by whom 
or in what manner delegated did not appear), of whom 
the defendants were fome, met regularly once a-week in 
^rowbridge^ and took upon them to a£f as a regulating 
body for the journeymen (hearmen in that part of the 


mand the pri* 
foncr. 


(tf) All the ether commitments were in the famt form* except that of 
Janui May 9 in which he was dated to be ** charged on the oath of T. 

** of T. afbrefaidy fliearmsn, with felony In having, in or about the month of 
; June\^^f unlawfully adminiflered an oath or engagemeot to him the laid 
T. JS. contrary to the datuteia that cafe made and provided.** 


2 


country; 
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1802. 


JThc King 
MaRKi. 


country ; that perfons went as from the committee to the 
mailer clothiers to know their refolution refpe£ling the 
wages } and that the committee had lately required every 
journeyman (hearman to take a certain oath as after«men> 
tioned. The oath in queftion was adminiitered about fix 
weeks before the depofitions were taken, when 
named in the warrant of commitment, was called before 
the committee, of which the defendants were members, 
who were then fitting at a public houfe in 'Trowbridge, 
when one who a£led as clerk to the committee told him 
that he mud take an oath, and adminidered it to him in 
thefe words, ** You Jhall be true to every journeyman Jhear- 
man, and not to hurt any of them, and you Jhall not divulge 
any of their fecrets, fo help you God.’* Immediately after 
which he had a ticket given him by one of the Aewards, 
which he was informed was of the fame kind as was ufed 
in (hearmen’s clubs in Yorhjhire, and that if he went there 
it would enable him to get work : and in order to compel 
every journeyman flbearman to belong to the community, 
the members of it obje£led to work with thofe who had 
not fuch tickets. 

On the other hand, the fa£ls of the exiflence of any 
fuch committee, and their meeting at the public houfe for 
the purpofes dated, and the adminidering of any oath by 
them, were all denied by the defendants } from whofe af- 
fidavits it alfo appeared that difputes had for fome time 
before exided in the trade relative to the mode adopted by 
fome maders of paying the ihearmen’s wages fometimes in 
goods, and thofe frequently damaged \ (called paying 
truck); from whence great inconvenience and didrefs 
ajrofe to the workmen on account of the dii^culty of dif- 
poGng of them, except at a lofs. And that T. B. having 
been cenfured by fome of the Ihearmen for having received 

9 his 
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kip wages in that manner, he had voluntarily declared that 
he would not do fo again, and fay way of pretended fanc- 
tion had kilfed a book which happened to be there. 

The Court having been moved to bail the defendants 
upon the infufficiency of the warrants of commitment. 


1802. 


The Kino 
Maeks* 


GMs and Reade oppofed the motion, on the ground 
that however informally the warrants of commitment were 
framed, the Court would not bail the defendants, if from 
the depofitions returned by the committing magiftrates 
it appeared that they had been guilty of an offence amount" 
ing to felony within the ftatute 37 Geo. 3. e. 123(0). 

It 

(e) The aA is mtltled ** An for more effedvally preventing the admt» 
nifteringipr taking of unlawful oaths and after reciting that whereas 
divers wicked and eviUdlfpofed perfons have of late attempted to feduce 
« perfons fervlng in his majefty's forces by fea and land* and others of his 
** majefty^s fubjeds, from thdr duty and allegiance to his majefty» and to ia- 
cite them to a£tB of mutiny and fedition> and have endeavoured to give 
effect to their wicked and tralterous proceedingSy by Impofing upon the 
** perfons whom they have attempted to feduce the pretended obligation of 
oaths unlawfully adminiftered enable, « That any perfon or perfons 
<< who ihall. In any manner or form whatfoever^ adminlfter or caufe ro be 
** adminifteredf or be aiding or alliftlng at, or prefent at or confenilng to the 
admlnlftering or taking of any oath or engagement, purporting or intended 
<< to bind the perfon taking the fame to engage in any mutinous or fedttious 
purpofe; or to didurb the public peace} or <0 be of any an()ciarion, fo- 
eiety, or confederacy, formed for any fuch purpofe } or to obey the orders 
** or commands of any committee or body of men not lawfully conflituted, 
« or of any leader or commander, or oth«rr perfon not having aurhoriry by 
« law for that purpofe } or not to inform or give evidence againll any afib- 
** ciate, confederate, or other perfon} or not to reveal or difeover any un- 
lawful combination or confederacy 5 or not to reveal or difeover any illegal 
^ a^ done or to be done} or not to reveal or difeover any illegal Oith or cn- 
gsgement which may have been adminiAered or tendered to or taken by 
fuch perfon or perfomi, or to or by any other perfon or perfons, or the im- 
port of any fuch oath or engagement } ihalt, on convidtion thereof by due 
courfc of law, be adjudged guilty of felony, and may be tranfpoited Ipr any 


** term 
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It is true that the preamble of the adi only recites certaiil 
mlfchiefs which had arifen from perfons attempting to fe- 
duce foldters, failors* and others from their duty and alle- 
giance to the king, and to incite them to mutiny and fe- 
dition, to give efFedk to which they had impofed pretended 
oaths upon them i but the ena&ing part goes much fur- 
ther, and comprehends not only the unlawful admini- 
ftering of oaths for fuch purpofes, but alfo in general 
terms, oaths adminiftered ** to obey the orders or com- 
** mands of any committee or body of men not lawfully 
** conftituted ; or not to inform or give evidence againft 
** any aflbciate confederate or other perfon, or not to re- 
** veal or difcover any unlawful combination, &c. or 
any illegal a£t,** &c. all which defcriptlons of offences, 
named in the disjun£tive throughout the claufe, fallen 
upon the defendants in this cafe. And this enlarged con- 
ftru^ion is warranted by the title itfelf of the aCt, which 
is general againft the adminiftering or taking .of unlawful 
eathf. Here it is clear that the oath charged to have been 
adminiftered was for the illegal purpofe of fupporting a 
combination and confpiracy amongft the fiiearmen at 
Trowbridge^ in WUtJbirty for raifing their wages, and other 
purpofes connedled with the trade. 


Erjkintf Burroughs and Jekyllf in fupport of the appli- 
cation, infifted that the words of the ftatute relied on, 
however large in themfelves, mull be confined to the ob- 
]^e£ls dated in the preamble, namely, the adminiftering of 
unlawful oaths for the purpofes of mutiny os fedition. 


term of yean aot exceeding faten years. And every perfon who ihall 
** take any fuch oath or engagement, not being compelled thereto, ihail on 
convidtion thereof by due courfe of law, be adjudged guilty of lelooy, and 
may be tranfported for any term of years not exceeding (eren years.**' 


and 
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lihj could . not have been intended to r^ch a &fe, urbete 
it waa plain that the fa€k» if it exifted at all* arofe entirely 
out of a private difpute betureen perfons engaged in the 
fame traded and was confined in its objeft to that alonOi 
tf the adminiftering of oaths for swy unlawful purpofe 
had beeft witldn the contemplation of the legiflature in 
framing fo penal a ftatttte> it would have been nuj^tory 
to have introduced what is ftated in the preamble^ and in 
the firft part of the enad^ing claufe ; and inftead of fpeci* 
lying the particular objedls there pointed at, they would 
at once have declared in' terms that the adminiftering of 
Unlawful oaths of the nature defcribed, for atiy purpofe, 
ihould be felony* The general words therefore which 
follow muft be conftrued with relation to the antecedent 
ounces, which are confined in their objef^s to mutiny 
and fedition } and then all the different forts of oaths, 
Urhich are only fo many clafTes of the fame offences, will 
have one uniform and fenfible conftru£lion, tending to the 
fupprelfion of mutiny and fedition, endeavoured to be 
propagated by any of the means deferibed. By the intro> 
duQion of the relative word fucht which is to be found 
in the former part of the claufe, into the latter, parts, and 
which the fenfe requires, the whole will be rendered con« 
fiftent, which otherwife will be incongruous ; for it never 
could have been intended that the adminiftering of ad 
oath to be of any afibciation, &c» ihould only be felony, 
when fuch afibciation was ** formed for any ^ueb purpofe f 
L e. of mutiny and fedition, as tl^ a£i deferibes it t and 
yet that to adminifter an oath ** to obey the orders of any 
« committee or body of men not lawfully coniUtuted,** 
whatever the purpofe might be, ihould be felony. 
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Lord Elibnborouch Ch. J. If I entertained any rea<« 
fonablc dej^ee of doubt upon the meaning of the 1 
Otould readily liften tp this application } but I cannot 
bring my mind to doubt but that the fa£Is difciofed on the 
whole of the depofitions charge the defendants with an 
ofience within the ftatute. It certainly does appear from 
the preamble of the a£t, as if it were mainly dire6;ed 
agaihlt combinations for piirpofes of mutiny and fedition i 
but there are words fuflicient in the ena£ting part to fatisfy 
the preamble } and after dealing with offences of that de« 
fcription, the a£l goes on in much more eztenfive terms, 
and embraces other more general objefls t and as there 
is no word of reference in the latter part, as /urbf which 
is to be found in the former part of the claufe, 1 fee no 
reafon for reflraining the common import of the word^ 
ufed, which extend to all illegal aflbciations and combina- 
tions of men, in refpefl of which oaths of the nature de- 
fcribed in the a£t arc adminiftered. Amongft thefe are 
to be found the prohibitions, on which I rely, againft the 
adminlflering of any oath or engagement, *' »ot to reveal 
“ or difcover any unlawful combination or confplracyf and 
not to reveal or df cover any illegal a£i done or to be done }* 
within which the offence in queftion falls. It appears 
clearly from the depofitions that an unlawful combination 
eaifled at the time amongil a certain defeription of per- 
funs, of whom thefe defendants are fotne, in furtherance 
of whofe purpofes the unlawful oath ftated was admini- 
ftered. The words of tlie oath import to bind the party 
taking it to be a true member of the combination or con- 
fpiracy, which, it appears, was governed by the com- 
mittee by whofe direflions the oath was adminiftered ^ 
the party thereby engaged to do no hurt to any of the 

perfono 
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peribns engaged in the combination} and not to teveal any 
of their feereta } and thdfe who did not enter into the 
fame eng^agement were not to be permitted to work with 
any of its members. Is not this then an unlawful com* 
bination, and is not the taking of an oath for fuch a pur- 
pofe an illegal aft ? The very terms of the oath fall in 
part within the immediate letter of the ftatute : but that' 
is not neceflary to bring a cafe within it> if the oath pur- 
port to bind thofe who take it to any of the iUogal pur- 
pofes defcribed in the a£l. From a view of the whole, 
fcope of the a£l; it appears to me highly probable that this 
is a cafe which will be found to be within the true fpirit 
as well as the letter of it : and that is fufficient to guide 
our difcretion in difpoGng of this application. But the 
judgment of the Court now will not bind the parties j and ' 
if, on a further review of the adl, it ihall be thought to 
require a narrower conftru£lion, as the offence will ap- 
pear on the face of the indidlment, the defendants, if 
convifled of the fafl, will have the benefit of moving in 
airefl: of judgment. At prefent our opinion only con- 
cludes as to the queftion of bailing them. As it appears 
then from the depofitions that there is a corpus delidli 
within the meaning of the a£k of parliament which confti- 
tutes it felony, it is our duty to remand the prifoners ; 
though, if upon adverting to their affidavits, we had feen 
fufficient reafon to doubt the truth of the charge, the 
Court, with anxious regard to the liberty of the fubjedi, 
of which they are the depofitary, would have given them 
their due weight in the decifion of the prefent queftion. 


i8o3» 


The KinU 
Makxu 


. Grose J. There is no doubt of the power of this 
Court to bail, if they fee occafion, in all cafes of felony, 

M a even 
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eren in cafe of mutdcr, though there ihould be no dotr^*, 
as to the validity of the warrant of commitment. On the 
other hand there is as little doubt as to their power of 
remanding, notwithftanding the warrant of commitment 
be defc^Iive ; and it is the condant praQice of the Court 
.to remand ptifoners in fuch cafes, if it appear on reading 
the depoHtions that there is a fair ground to authorife 
them. Then as to whether the offence troputed to thefe 
defendante fall within the a€t in queftion, it is admitted 
that the letter of it in the latter part of the enading claufe 
prefles hard upon the cafe : and upon a view of the whole 
flatttte, I cannot fay that it was pot meant to extend to 
an oath taken to conceal the objects and a£%8 of fuch an 
illegal combination as this appears to be. No word of 
reference, z^/uchf is to be found in the latter part, in 
order to connect it with the objefls mentioned in the 
fird part of thfe claufe $ and the omilGon of it ffiews that 
h was the intention of the Icgiflature to extend the ob- 
je£ls of the aA beyond thofe before-named. Such is the 
inclination of my mind at prefent. I give no exprefs opi- 
nion that the cafe is within the a£l ; but I cannot fay it is 
not fo. At.prefent the prifoners mud be remanded i and 
they wilt have more than one opportunity of difeufling 
the quedion of law hereafter. If the cafe be not within 
the a£l, k will probably fo appear on the face of the in. 
di£lment : but ftould that not be fo, nothing is more fre- 
quent than to referve cafes of doubt appearing upon the 
evidence for the confideration of all the judges. It would 
be rather premature therefore for us nour to decide the 
quedion exprefsly : it is enough to fay that the prepon- 
\derance of our opinion, at lead of mine, is that it is a cafo 
within the adi. As to the particular fa^ls difclofed, k 


m 
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b better not to comment on them at prefent t it is 
cient to obfenre that they are not fnch as to warrant us in 
permitting the prifoners to be bailed. 

Lawrence J. On this occafion I think the defendants 
ought not to be bailed. It is not for their advantage at 
this period to difcufs much either the law or the fads of 
their cafe : it is therefore fufiBcient for me to fay that at 
prefent I do not agree with the objeflion urged by their 
counfel that this is not a cafe within the of parlia- 
ment. It is true that the preamble and the firft part of 
the enadiing claufe are confined in their objefis to cafes 
of mutiny and fedition : but it is nothing unufual in a£ls 
of parliament for the enabling part to go beyond the 
preamble ; the remedy often extends beyond the particu- 
lar a£l or mifchief which firft fuggefted the neceffity of 
the law. And here the latter part of the claufe is con- 
ceived in general terms, without any word of reference 
to the immediate obje£ls of mutiny or fedition before- 
mentioned. Combinations formed for fuch purpofes are 
undoubtedly highly prejudicial to the ftate, and might be 
the primary obje£^ of the attention of the legiflature ; but I 
cannot fay that combinations like this, which ftrike at the 
root of the trade of the kingdom, may not be, though per- 
haps not fo immediately, yet ultimately as mifehievous in 
their confequences, and in the event beget a danger Co 
the ftate itfelf to an extent beyond the power of the go- 
vernment to reprefs. 

Lb Blanc J. This Court have clearly a right to bail 
the parties accufed in all cafes of felony, if they fee occa- 
fion, wherever there is any doubt either on the law or 
the faft of the cafe. And it is equally dear that though 

M3 the 
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the wamnt of commttment be informal^ yet if upon tho 
depofitions returned the Court fee that a felony has been 
committed, and that there is 'a reafonable ground of 
charge againft the prifoners, they will not bail but remand 
them. The fame rule applies with refpecl both to the 
law and the faf^ s unlefs we fee r.eafon to doubt the truth 
of the fa£t charged, the prifoners muft be remanded : 
and the fame confequence follows, unlefs we fee reafon 
to doubt whether the fad charged conllitute any olTence 
within the law. Now at prefent 1 fee no reafon to doubt 
in either refped, and therefore the prifoners muft be re- 
manded (a). 

The prifoners were thereupon taken out of court in 
cuftody of the fame perfons by whom they were brought 

Vpt 

Note.— In cafes of defedive commitments the pradice 
has heretofore been merely to draw tip a rule remanding 
the prifoners in general terms to the fame cuftody as before, 
r,nd this was at firft defigned to be done in the ufual form 
ill the prefent inftance : but it occurred to the officers of 
the crown office to fuggeft an alteration of the pradice 
ill this refpedi founded upon the confideration that pri- 
foners thus remanded inighr renew the fame application 
fo another Coqrt or judge ; and therefore the rule was ul- 
timately dfawn up in this forin, 

Friday next, after 1 5 days of St. Martin^ in the fort^- 
third year of King George the Third. 

FnglanJ, 7 Marks being brought here into 

Wiltjhire. S court in cuftody of the keeper of his Ma- 
Jefty’s gaol at Devizes ^ in and for the county of Wilts^ hy 

((») VMe H. V. JuUt » Tf'" SS5* 


virtUQ 
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virtue of a writ of habeas corpus, it is ordered that the tSoS* 

faid writ, and the return made thereto, be filed. And ' ' 

^ . • - The Kfka 

upon reading the feveral informations upon oath of, &c. 4 

returned in obedience to a writ of certiorari, dire&ed to ^ 

R. L. and 7 *. H. P. two of his Maje{ty*s juftices of the 

peace in and for the county of Wilts s and upon hearing 

couofel on both (ides.; it is ordered that he, the faid 

George Marks^ be now difeharged from his imprifonment 7V«ft.3iCar.a. 

by virtue of the warrant in the faid return mentioned ; and a. ^*7 Cco. 

that he the faid George Marhs\iQ recommitted to the cufiody * *** 

pf the faid keeper, for unlawfully and felonioufly being aid* 

ing and aflifiing at and prefent at and confenting to the adr 

miuifiering and taking of an oath or engagement, purport* 

ing and intended to bind T. J 7 ., the peifon taking the fame, 

to be of an alTuciation, fociety, and confederacy, formed 

to difiurb the public peace, and not to inform or give evi* 

deuce againft any adbeiate, confederate, or other perfpn, 

and not to reveal or difeover a certain unlawful combina* 

tion and confederacy, and not to reveal and difeover a 

certain illegal a£fc done againft the peace, dco. and affb 

againft the terms of the ftatute in fuch cafe made an^ 

provided ; to be by him kept in fafe cuftody until he (halt 

^e from thence difeharged by due courfe of law. 


Oakley qui tarn aminfi Giles* Stiarj^t 

JN an a£tion to recover penalties on a ftatute, the de* if a defendant b* 
fendant was ferved on the 3d of November with a copy 
of procefs in the name of William GileSt his true name 

the plaintill’ en^ 

ter an appearance for him and ferve him with notice of rleclaration by h's right name, and pro- 
ceed to judgment and execution, the Coart will not fet afide th^ proceeding f»r iiregu* 
brity, merely on the ground that the defendant never appeared ; becauie iie ought to have 
pleaded luch mifnomer in abatecoent. But he wat afterwards Ictin Co defend on payment of cpits. 
ynd [wearing to a miftake of the pradlice and Co merica« ” 


being 
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'being Edward t in confequence of which he did not ap« 
pear> but the plaintiff afterwards ferved him with notice 
of declaration by his right name, and proceeded to judg* 
ment againff him for want of a plea« and fued out exe« 
Ctttion lad night. 


P^^ri thereupon moved to fet afide the proceedings for 
irregularity, and cited Doe v. Butcher (a), and Corbett ,y« 
Bates (^), in which the diftin£^ion was tahen in this re- 
fpe£l;, where me aeienaanc nimieii appears wnen lueo qg 
2 wrong namci and where the plaintiff enters an appear^* 
ance for him, according to the ftatute by his right name ; 
in the latter cafe the defe£t is not cured, and the Court 
will fet alide the fubfequent proceedings for irregularity. 


The Courts however, refuted a rule } faying that the de-v 
fendant having been the real perfon ferved with the pror 
Cefs, ought to have pleaded in abatement, nnd could not 
take advantage of the mlfnomer in any other manner than 
that which the law had inarked out : if this were allowed, 
pleas in abatement for a mifnomer ipight be druck out of 
she books. « 


Barkt at the clofc of the day, renewed his motion, and 
obtained a rule nili for fetting a(ide the proceedings on pay^ 


(tf) 3 Trriff Rep, 6lf. 

U, 660. Iti the fomier of thefe fafei it appears that the plaintiff ha4 
filed common bait for the defendant by his rigbi namcy after having fued hinp 
by a one : and in the Uttnir t^ plaincifiT Aied 041 n latitat againft n 
ju/lice of peace for an nO done in his office in a w^ong naiiic> ^nd an aiy$ 
by his right name, which latter was out of timcj unlefs it could be conacQed 
with the latitat. In the prefenc cate it did not appear but that the plaintilP 
had filed commop bail fur the defendant in the fame name by which he had 
(tied him ^ tboe|h ^ declared agafaifi the defeodent by Ids right oasne* 
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went of cdljh upon a further affidavit, ftatiog that the do* 
Cendant*s attorney liad been niifled by the authorities and, 
books of pradlice, and had advifed the defendant not to 
appear and defend hintfelf agatnft what was deemed to 
be nugatory procefs } and alfo fwearing to merits. 


idolu 






Tayjlor again/l Higgins. 

Rule was obtained calling on the plaintiff to (hew 
caufe why the bail bond given by the defendant (hould ' 
not be delivered up to be cancelled on filing common bail| 
on the groundf dated at the time of obtaining the rule, 
that the plaintiff’s caufe of a£iion, if any, had accrued be* 
fore the iff of March 1801 (47), and that the defendant 
had taken the benefit of the lad infolvent debtors* uGt. 
]3ut ultimately the quedion came tp this, whether the 
plaintiff were entitled to hold the defendant to bail for 
iZoL upon an affidavit dating the caufe of a£lion to be 
for fo much money paid^ laid out, and expended by the plains 
tiffjor the defendants ufe. 

This application was grounded on an affidavit of the 
defendant, dating that being indebted to Mr. Crefswell 
about four years ago for bufinefs done by him as a proc* 
tor, and being preffed for payment he prevailed on the 
plaintiff, Taylor, to join with him in a bond to Crefs^ell 
for 150/. That in Augifl i8qo, the plaintiff and the de* 
fendant being both arreded, and then in cudody at the 
fuit of Crefsnvell, in an aflion on the bond, the defendant 
paid the cods and part of the debt, and, together with the 
plaintiff, executed to Crefsv^eH a new warrant of attorney 

(0) The latl infolvent debtor’s aO, 41 Gee. r. 70, refers to this |>erloi 
. for the difcharge of debtors In cuflody. 

for 


JVaff. sjth. 

One who becaiiit 
furety for the 
defendant before 
his dilcharge un- 
der an inlblveiit 
debtors* adt^ an4 
wjs afterwards 
obliged to give » 
new fecuricy of 
a bond and war* 
rant of attorney, 
Ac. for the old 
debt, cannot 
thereon bold tlm 
defendant to ts,i| 
by an affidavit af 
for fo mOch mem 
nty^id to hit 
ufe. 
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for X2o/.» the remainder of the debt. In December (oU 
lowing the defendant was arrefted at the fuitof Crefsnioelt, 
and detained in cuftody; and in July 1801 the prefent 
plaintiflF and the defendant, being -both then in cuftody, a 
declaration, by way of detainer was lodged againft them 
by Crefsv)ell\ and bn the 10th oi-Augufi following, the 
defendant took the benefit of the laft infolvent debtor’s 
a£^, and was difcharged under it. In September 1802, the 
defendant was arrefted and holden to bail in this a£lion 
by Taylor for 1 20/. on the affidavit to hold to bail before* 
mentioned : whereupon application was made by the de* 
fendant to Crefsnvellf to know whether Taylor had paid 
him any money on account of the defendant, which was 
anfwered in the negative ; but that after the defendant’s 
difcharge under the infolvent debtor’s a£t Taylor had 
given Crefi’oiell a new bond and warrant of attorney for 
the old debt of 1 20 /. (for which this adlion was brought}, 
no part of which had yet been paid \ but as appeared by 
the plaintift’s affidavit, he had at that time paid to Crrfs- 
wr//. about 7/. or 8/. for cofts: and he alfo fwore that 
when fuch new fccurity was given, it was accepted as pay^ 
meat and fatisfallion of the old debty and the old bond an4 
warrant of attorney were cancelled, 


Afarryai (hewed caufc, and after obferving that the ob- 
jeflion had taken a new (liape, not on the conftruiSlioii 
of the infolvent debtors’ a£l, but on the validity in Juvf of 
the debt fworn to in ^he plaintiff’s affidavit to hold to 
bail, contended that the new fecurity which was accepted 
by the creditor as payment and fatisfa£l!on for the old 
debt, was the fame in law as if fuch old debt had been 
paid in money. And be cited Uarclay and Another v. 

Qouch 
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Couch (a), where the defendant being « publican* at 
whofe houfe a benefit club was holden* the plaintiff! had 
become his furetics for the fabfeription money of 50/. ; 
and the defendant having become a bankrupt the club had 
called upon the plaintiffs for the money, and had taken 
their note of hand for the fame ; and afterwards brought 
the a£tion againfl the defendant, as for fo much money 
paid to his ufe after the bankruptcy. And Lord Kenyon 
held that as the club had confented to take the note in 
payment as money, it was to be confidered as fuch for 
the purpofe of the aflion : and application being after'* 
wards made to the Court for a new trial, a rule to (hew 
caufe was refufed. He alfo referred tQ^Ifrael v. Dougloi 
OS eftablifhing the fame principle. 

Lawrence J. That cafe has been fince mentioned (r) 
in this court, and was not approved of upon that point $ 
and IKilfon J. expreffed his diifent to it on that ground 
at the time, - 1 have a note of the cafe which differs ma* 
terially from that cited. 

LaweSf in fupport of the rule, contended that an afCda* 
vit to hold to bail as for fo much money paid for the ufe of 
the defendant could not be fupported where no money had 
been a£%ually paid, but only a fecurity given for the debt. 
That the only authority for this was the cafe of Barclay 
V. Gouchf which paffed at nil! prius } for upon what 
ground the new trial was afterwards applied for and re* 
fufed does not appear. That the cafe of ^rael v. Douglas 
was fudainable on another ground, on which only WiU 

(•) UwPri. Caf. 571. ( 4 ) I H. Block. *39. 

if) fiS" '1 1 9 ^. 
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i 8 o 2 i y^ J- eoneiiRed with the other Judges. But that it had 
Tat»ob hmg ago decided in Nightingale v. Devifme (o)* 

lately in Jones y» Brinley (^), that a contra£l for a fpecific 
Sling like ftockt or any other fpecific fecurity, was not the 
fame as money, and could not be recovered as fuch. 
That a liability to pay for another could not give the fame 
caufis of aflion as an a£tual payment on hg^ccount. 

Lord Ellbnso&ouch Ch. J. (afterconfulting with the 
other Jttdges). There is no pretence for confidering the 
giving this new fecurity as fo much money paid for the de<t 
fendant's ufe. Suppofing even the cafe of the note of 
hand or bill of exchange, as the current reprefentative 
of money, to have been rightly decided, ftill this fecurity, 
confiding of a bond and warrant of attorney, is not the 
Dune as that, and is nothing like money. 

Rule abfolttte. 

{a) 5 J 9 «rr« E59V (^) t Tol. !• 


/yw^?7th. Demifc of Hayteji againjl JoiMviLLe 

and Others. 


Where by the 
dubious dfe of 
the word f amity 
(vix. bf other and 
filter*^ in 
a wily the teOator 
bavUig had two 
one of 

whom was dead 
leaving chil- 
dren> it could 
AOt certainly 
he colleQcd to 
what perfons he 
meant to aoply 
it ; the heir at 
sdaw is entitled to 
Cake. 


IN ejedment for certain premifes fituate in the county 
of HantSf tried before l.e Blanc J. at the lad aflizes at 
Winch^tr^ a verdicfc was found for the plaintiff, fubje^k 
to the opinion of the Court on the following cafe s 

A. Haytetf being feized in fee of the premifes in quef* 
tion, of which the defendants were in poffeffion, by will 
dated azd of December 1781, and properly atteded to pafs 
real edate, devifed the fame as follows 1 ** 1 give and 
bequeath unto my brother Haper^ and to his wife and 

children. 
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children, 40/. equally to be divided between diem, Ihert^ 

and (hare alike. Alfo 1 give and bequeath unto my bro* ' 

tlier*in>law William Wbitmarjb and hie children 40 4 , to 

be equally divided between them, (hare and (hare alike. J*>"'^*^^** 

Alfo I give and bequeath unto my filler Mary Cooper^ 

and to her hulband and children 40 /. equally to be divided 

between them, (hare and (hare alike. Alfo I give and 

bequeath unto M. Whiter daughter of E. W., who now 

lives with me, 10/. All which faid feveral and refpee* 

tire legacies I hereby order to be paid to the faid feveral 

and refpe£live legatees within thrie months next after 

my death. Alfo I give and bequeath unto the faid M. 

White f the further fum of 60/., payable and to be paid 
to her after my wife’s death, out of and from the half 
part and (hare of my eftate and effe£ls given and be> 
quealhed to n>y wife as hereinafter mentioned. And as 
to all the red, refidue, and remainder of my goods, chat> 
tels, edate, and efFe£ls, whatfoever and wherefoever, 
both real and perfonal, 1 give, devife, and bequeath the 
fame unto my beloved wife Sarah Hayter^ for and during 
the term of her natural life ; and from and after her 
death, then I give, devife, and bequeath the faid red and 
refidue in manner following, (viz.) one half part thereof 
unto my wife’s family^ fubjeA to the payment of the faid 
fum of 60 /. above mentioned ; and the other remaining 
half part thereof unto my brother and JiJlei^s family^ equally 
to be divided between them, (hare and (hare alike. And 
laftly, I do nominate, &c. my faid wife Sarah Hayter 
full and foie executrix, &c. defiring J. Grants of, &c. 
and J. G., his fon, of, &c. to be trudees of my will,** 

&c. The tedator died feized foon after, without ever 
having had any iflUe. The tedator at the time of making 
fats will and deatli had one brother, Jof, Hayter ^ the 

leflbr 
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^vleflbr of the plaintiff now living, who then had fix chil* 
dren, two font and four daughters, all now living. The 
teftator had furvived five other brothers, who died with‘« 
out iffue. He had alfo one fifter Marj^ married to 
mat Cooper, which faid Mary is now living, and at the 
time of the teftator’s making his . will had fix childrens 
four fons and two daughters, all now living. Jane, 
another of the teftator’s fifters, married to VT. Whitmarjbf 
died on the >6th oi December 1773, in the teftator’s life- 
time, leaving twelve children, feven fons and five daugh- 
ters, all of whom were living at the death of the teftator, 
and all but the eldeft fon Timothy are now living : Timothy 
has left three fons now living. Jo/tph Hayter, the leffor 
of the plaintiff, was the eldeft brother of the teftator, and 
now is, and at the time of the teftator’s death, was his 
heir at law. Sarah Hayter, the widow, entered into 
poffelTton of the premifes under the will, and enjoyed 
them till her death, which happened on the ad of November 
1 796. Sarah never had any ifliie. She had, at the time of 
the teftator’s making his will and death, one brother John 
Grant of M., mentioned in the faid will, who had one 
fon, John Grant of H., alfo there mentioned, and a 
daughter Jane, the wife of Thomas Alexander, John 
Grant the elder died in the life-time of Sarah Hayter. 
John Grant the younger, his heir at law, is yet alive, 
and fo is Jane Alexander, his daughter. The queftion 
for the opinion of the Court was. Whether the leffor of the 
plaintiff were entitled to recover any and what part of the 
premifes in queftion ? If the Court were of opinion he 
was not entitled to any part, the verdi£t to be entered 
for the defendants. If the Court thought him entitled toi 
the whole, the tcrdiA to ftand : if to any part, the ver- 
di€t to be entered for fuch part. 

.Tjiia 
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This cafe was argued in laft Michaelmas term hf t$oz* 

Dampier for the plaintiff* and Burrough contri. It is ' ‘ ' ^ 

Dob 

needlefs to detail the argument* which turned on the' mgei^ 
particular wording of a very perplexed will. With re- J®*****'^** 
ipeA to the meaning of the word family as ufed in another . 
will* the cafe of Harland v. ^riggt l Bro. Chan. Rep. 

142. was cited, which is alfo referred to in Nowlan v. 

Nelliganf ib. 491. 

^he Court f entertaining great doubt upon the conftruc- 
tion of the will* took time to confider of their judgmeRt. 

And now 

Grose J. delivered the opinion of the Court. 

This cafe was argued when Lord Kenyon was Chief 
]fu{l:ice* and has Hood over longer than we (hbuld have 
permitted* in hopes that upon conGderation we might be 
able to put a conftru£lion upon the will* conGftent with 
fome probable intention of the teftator. But after very 
full and repeated conGderation* we are not able* with 
any rational certainty* to difeover what he meant. For 
the defendants it was contended* that the meaning of the 
teftator may be colle£led from referring to the former 
part* and that the feveral perfons to whom legacies had 
been before given were to take the moiety of the eftate 
not given to the wife’s family* and that the wife’s brother* 
and her nephew and niece* were the perfons to taM the 
other moiety. But the rule fails to ftiew what the tefta- 
tor meant by the word family : for there is no legacy 
given to his wife's brother ^ nephew^ and mrrr* who* it if 
contended* are to take the moiety given to her family. 

And to this rule there is alfo this obje£tion, that it in- 
troduces Jofeph Hayter^s family to divide With him* the 
13 brother. 
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brotKer* .ixrhen the moiety of the eftate is gtreh to mtrii 
and tolittfifter’s family^ not to bis and h» filler’s family i 
for the words arey ** The other remaining half part thereof 
unto my hrother and family t* not to my brother’s 
tuid filler^s family^ referring the word family both to the 
one and the other. With this cpnllruflion Lord Kenyon 
did not agree ; but oblerving on the words charging 6o/. 
in favour of Mary WhitSy which direfl that it Jfjall hi 
paid out of the half part and Jhqre of his ejlate and effefls given 
and bequeathed to his wife, as thereinafter ntentiontdy he 
fuggefied that polTibly the difficulties in conflruing the 
will might be gotten rid of, if the teflator were confidered 
as making his wife the proposits, through whom her 
family were to take ; In which view of the cafe the bro^ 
ther and family of the filler would take in like manner. 
But we do not think that this conflruftion can be adopted ; 
for we think that the teflator probably intended, th^t the 
words ** sister’s family” fliould be applied to the family 
of Jane Wbitmarjb, as well as to the fanjily of Mary 
Cooper : and as Jane Whitmarp died in his life-time, and 
before the making of the will, he could not have intended 
that Mary Cooper Ihould take as a PRorosiTA one>fourth 
of his ellate, to the excIuGon of thofe who, according to 
the meaning and underllanding of thetellator, were the 
family of his filler Jane WUtmarfi, For thefe reafona 
rail Brothers Lawrence and Le Blancy and myfelf| are of 
opinion that the devife is void for uncertainty, and that the 
leflbr of the plaintiflP, as heir at law, is entitled to recover 
tSie whole eftate. 
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Houle agair^ Baxter, 

JN an a£lion on promifcs, the firft count of the declara- 
tion flated that one ii. Capper^ on 2 2d September 1796 
drew a bill of exchange upon the defendant for 25 /. pay- 
able at three months after date to Cappers order, which 
Capper indoifed to the plaintiff, and the defendant ac- 
cepted. The fecond count, after fetting out the bill and 
acceptance, and the iiulorfenient by Capper to the plain- 
tiff, further ftated an indotfement and delivery of the bill 
to one W. Abud, a prefentinent of it, when due, to the 
defendant for payment, and his refufal, whereupon the 
plaintiff was obliged to pay Abttd the money. There was 
alfo a count for money paid, &c. and other common 
money counts. The defendant pleaded his bankruptcy on 
the 7th of November 1 796, in the form preferibed by the 
flat. 5 Gfc. 2. c. 30. Jl 7. and at the trial at the fittings 
in London after Michaelmas term 40 Cco. 3. before Lord 
KenyonC.^.s a vcrdifl was found for the plaintiff, fub- 
jecT to the opinion of this Court on the following cafe. 

The defendatit before his ‘■iankruptcy kept a retail filver- 
fmith's fliop, and dealt with Capper^ the drawer of the 
bill, who W'as a working filverfmith. On the 22d of 
1796 the defenil^nt ordered a parcel of goods 
of Capper^ and in or.ltr to enable him to raife filver to 
make up fuch goods the defendant accepted the bill of 
exchange mentioned in the declaration. Cupper indorfed 
the bill; and the plairitilf at Capper’s defire, though with- 
out the defendant’s privity, indorfed it likewife, receiving 
no value or conlideration whatever h r fo doing, but. 
merely to give additional credit to the bill. The bill 
being thus drawn, accepted, and indorfed. Capper took 

VoL. III. N it 
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AfonJay^ 

Novm »9tli* 

Where the plain* 
tiff lent his in« 
dorfement upon 
a bill at the de« 
firr of th'j drawer, 
but without any 
privity with the 
defendant, the 
acci'ptor^ who 
had himfeif no 
ennfideration at 
the time for fuch 
acceptance ; and 
the day before 
the bill became 
due the defend- 
ant became 
bankrupt, and 
it was irnmeJi- 
aicly after tihcn 
up by the pUin- 
tilf the ir.dorfer 
out of I lie luj Js 
of tin* indorfee ; 
held til at, the hill 
being prpveabie 
us a debt under 
the dei**!ir.,ir t’s 
c'lnwi.iihi t\y and 

Ir.ere b 'ing no 
privity ot Con- 
ti ait bitwccri 
thefe parlies 
hireraJ to the bill, 
like the Cdfe of 
piincip.«l and 
fureiy, nor any 
promife of in- 
demnity, the 
plainrjfi* cniiid 
not fccover the 
amount of the 
bill paid after 
the bankruptcy 
again ft the de- 
fendant who had 
obtained his cer* 
tihcatc. 
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it to one Ahud a refiner, who on the credit of the bill 
delivered to Capper a part of the amount in filver, and gave 
him the red in cadi. This filver was afterwards manu- 
fadlured by Capper into the goods ordered by the defen- 
dant, which were accordingly delivered to him. The 
defendant became a bankrupt on the 7th of November 
179<), and has fince obtained' his certificate. On the 
34th of December 1796, being the day before the bill 
became due, the plaintiff went to Abud, and took it up, 
paying him the amount. The quedion was. Whether the 
plaintiff were entitled to recover : if the Court fliould be 
of opinion that the plaintiff was fo entitled, the verdidl; to 
dand ; otherwife a nonfuit to be entered. 

The cafe was argued in Eqjicr term 40 Geo, 3. 


Jervis for the plaintiff. The quedion is. Whether the 
defendant’s certificate be a bar to tlie plaintiff’s recovering 
in this a£licn ? and that depends on another quedion. 
Whether or not the plaintiff could have proved this de- 
mand under the defendant’s commiffion ? There arc three 
periods (the two fiid before the defendant’s bankruptcy) 
which arc material to be confidered ; and at neither of 
thefe could the plaintiff have recovered in an aftion 
againd the defendant upon the bill of exchange as a mer- 
cantile inflrument. Firfl, The plaintiff could not have 
fudained fuch an aflion when he fird lent his name as 
indorfer } becaufe there was not at that time any con- 
iideration or privity as between the plaintiff and defen- 
dant : it was a mere accommodation bill, known to be 
fuch by the plaintiff. Suppoic, indead of returning it to 
Capper, the plaintiff had kept it in his hands, he could not 
have proved it under the defendant’s commiffion, becaufe 
that would have been in fraud of the purpofe for which 
he received it. Secondly, Neither did any contra^ arife 

2 upon 
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upon the bill between the prefent parties at the time 
when it was negotiated with Abud* It is true that Abud 
advanced the money upon the credit of the bill, for which 
the plaintiff was then liable as indorfer, and that this was 
before the defendant's bankruptcy ; and it maybe contended 
that this was in fubflance a loan by the plaintiff to Capper^ 
which created a contrafl; between them on the bill ; and 
that if Capper were liable to the plaintiff on the bill, the de- 
fendant was alfo neceffarily liable. But whatever weight 
may be due to fuch an argument, fiiice the doubt which 
has been thrown upon the cafe of Brooks v. Rogers (//), if 
the money had been aflually advanced to the plaintiff as 
holder and indorfer of the bill when it was negotiated, 
and by him paid over to the defendant ; yet it cannot 
apply to this cafe wlicre the plaintiff never was the holder 
of the bill ; for he Indorfed it while it was in the pollLf- 
fion of .• the advance, therefore, by the indorfee 

was not a loan to the plaintiff and by him to Capper^ but 
by the indorfee to Capper in the firft inftance, and confo 
quently no contra£l could arife upon tlic bill as between 
the plaintiff and the defendant in confequence of a tranf- 
a£lion between two otlicr perfons, to which neither of 
thefe parties was privy. Then if no contradl exifted, as 
between thefe parties, upon the bill as a mercantile in- 
ftrument before it became due, it follows. Thirdly, That 
none could arife upon It after it was taken up by the 
plaintiff, which was after the bankruptcy; beenufe he 
could not be remitted to any right which had no pre-ex- 
idence, according to the cafe of Death v. Serivo?iters (^b)» 
If then the plaintiff had no remedy upon the bill which 
would have enabled him to prove it under the defendant's 
commiffion, it follows that he may recover upon the 
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{a) 1 IL BLc. 640. Vide Couolty v. Dunlo^f^ 7 Term Rep. 645. 
c*) 1 Lutw» S38. 
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i8o 2* count for money paid, &c. as for a new caufe of a£lion 

(ince the bankruptcy, and is not barred by the defendant’s 
Hduls ' 

certificate. It is exprcfsly dated, that the purpofe of the 

8axt a r • 

plaintifF’s lending bis hidorfemcnt M^as in order to give 
the bill additional credft. Tbis therefore rcfolves itfclf 
into the common cafe of principal and furety, where the 
latter has paid money for the former after his bankruptcy^ 
in which cafe a new caufe of aiStlon arifes, there being 
no legal debt contrafled before the bankruptcy, capable 
of being proved under the commiflion- Chilton v. Whiffin 
and another, 3 Wilj\ 13. Toimg v. Hochle^^ ib. 346. and 
2 Blac. ^39* Venderheydtn v. l^e Paibn^ 3 IVilf* 528. 
Hcjhtiyfon v. IVcodbridgCy R. M. 24 Geo. 3. DougL 
165. Thofe were cafes where the pl.ixntilFs liad ac- 
cepted bills of exchange on prornifes of indemnity by the 
drawers, on which the latter were holden liable notwith- 
ilanding their fubfequent bankruptcies and certificates. 
Jiiit there is no cilential difference between the cafe of 
an acceptor and that of the drawer of an accommodation 
bill. It is true that no a£lion can be maintained on the 
bill of exchange by the acceptor, becaufe as fuch (<j) he 
can never be a creditor; his acceptance Importing the 
admifTioii of a debt from him to tlie drawer; vihcreas an 
indorfer may declare as fuch on the bill ; Ills indorlVmerit 
prima f.\cic importing a confideration. I'his prefurr.ption 
however may be rebutted by fiicwing the fnfl: ; and here 
it is found that the plaintiff received no confidcrution for 
his indorfement. The cafe of Houuls v. Tt ’.g^i.ws {b) is 
dircftly in point. 'I'hcre it appeared that ecriain notes 
drawn by the clefend.int had been dtlivered by !»im before 
his bankruptcy to one fritw/, wdth the plaintiff's inderfe- 
menf upon them : and that after the bankruptcy Grec?j 

VuU Ci-zi '-y V 7 7 Viw liep. 576 per Crtfi ]. 

(i; 4 R.p, 

recoYcrttl 
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recovered againfl HciviSf wlio thereupon fued Wiggins 
for the amount. The Court held that the defendant’s 
certificate was no bar to the -a£lion. Mr. Jullice Gro/J, 
fpeaking of the lail-meutioned cafe in the fubfequent cafe 
of Coiuley V. Dunlop (t ), fays that the Court decided it on 
the ground of its being a cafe of indemnity; for that 
Hoivis was confidered as having indorfed the notes as 
furety for the defendant, with a view to give them credit, 
and without any confideration for fo doing : and that in 
no other view of the cafe could it be fupported. That 
coincides prccifely with the fa£ls of the prefent cafe ; and 
therefore as far as regards the application of that cafe to 
this, the authority of Uowis v. Wiggins is confirmed. 

Marryat for the defendant. There are two qut. (lions 
to be confulered ; lil, Whether the plaintilf can recover 
upon the firft count as upon the bill of exchange ? 2d, 
Whether the fa£ls found (lifclofc any collateral contraiT 
on which he can recover independently of the bill ? In 
confidering thefc quefiions two fafls are material to be 
attended to ; the one, that the indorfeinent by the plaiu> 
tilF was made at Capper's requed, and without the defen- 
dant’s privity ; which gets rid of all pretence of confidering 
this as a cafe of principal and furety between thefc par* 
ties : the other material fa£l is, that the bill was taken 
up by the plaintiff while ft was (lill in a courfe of nego- 
tiability ; which (hews that he was afling in his characler 
of indorfer, and thereby gave himfelf an intereft in the 
bill as holder for a valuable confideration. Then the bill 
having been drawn before the bankruptcy of the defen- 
dant, it is immaterial whether the plaintiff fo poffefled 
himfelf of it before or after that event : for in either cafe 
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1802. it was proveable as a debt under the commiflion, and might 

^ even have been the foundation of the petitioning creditor's 

Hovlb 

againft debt. 'E.'x. '^nxi&Thotnas {ja)f Ationym. 2 WUf. Bing- 

ley V. Maddifott and Glaijler v. Hewer [c)% all which 
cafes proceed on this principle, that an indorfement of a 
bill of exchange is as againll the drawer or acceptor a 
transfer of the old debt. And the cafe of Francis v. 
Rucker {d) extends the fame do^rine to damages accru- 
ing after the bankruptcy upon the proteft for non-pay- 
ment. In the cafe of Cowley v. Dunlop {e) the Court 
were divided in opinion upon a queition fomewhat fimilar 
to the prefent. The fafls there were Ihortly thefe : A. 
and B, exchanged acceptances, and each, having nego- 
tiated the refpe£live bills, became bankrupts ; and B.*s 
eftate was afterwards obliged to pay a dividend as drawer 
on the bills accepted by A.^ as well as ter pay B\ own 
acceptances. The queftion was, Whether A!^ certifi- 
cate were a bar to an aflion brought againft him by B!^ 
aflignees for money paid to his ufe. In that cafe (f)^ 
thpugh Lord Kenyon was of opinion with the plaintiff, 
neverthelefs he admitted that if the bills drawn by B.f 
though once negotiated, had come back again to him, 
he would have been remitted to his better right, and 
might have proved his debt under the commillion againft 
A . : but as the bills were not in ^.’s hands at that time, 
'and were put in force againft the eftate of A. by the per- 
fons who had the legal right to them, B. could not prove 
the bills again under the fame commillion againft A, $ 
and therefore if B *5 allignees could not recover againft 

fvs) 1 jitk. 7J. {t) S. R. Mtch. 2 'erm X783, £, J3, 

(c) 7 ’lerm Re^, 49S. (r/) Almbi. 672, 

le) 7 Tcr#?j /wi/, 365, (fj lb. 58a. 

A, 



IN THE Fortt-third Year OR GEORGE IIL 

A. htmfeify they would be left without remedy. Now 
that reafoning is in favour of the defendant in the pre- 
fent cafe ; becaufe here the plaintiff, having taken up the 
bill before it was due, was remitted to his better right as 
indorfer, and might have proved it under the defendant's 
commiflion, no other perfon having proved the fame debt 
as in the former eafe. Upon the whole, therefore, that 
cafe is in point for the defendant. Then if the plaintiff 
could have proved his demand on the bill under the de- 
fendant’s commiflion, he cannot recover on any collateral 
implied undertaking} for fuch an implication can only 
arife in default of an exprefs contraft. As in Toujfaint v. 
Martinant {a), where a furcty, having become bound 
with his principal for payment of money by inllalments, 
took a bond from the principal conditioned for payment 
cf the whole amount before the hrff indalment was due. 
Then, the furety having been obliged to pay the iird 
ind.'ilment after the bankruptcy and certificate of the 
principal, the Court held that he could not maintain an 
a£lion againd the principal as for money paid to his ufe 
after the bankruptcy } but that, being poflefl'ed of a legal 
fecurity proveable under the commiflion, he could only 
refort to the bankrupt’s edate. The fame rule was laid 
down in Rolfe v. Cajlon {b), where counter bills of accom- 
modation were given. The cafes of Howis v. Wiggins {c) 
and Brooks v. Rogers (d) are at all events didinguifhable 
from the prefent } for in each the plaintiff had contra£led 
the refponfibility at the defendant’s defire, from whence 
a promife of indemnity was implied. Alfo in Howis v. 
Wiggins no money was advanced by the plaintiff for the 
note before it became due, but only a refponfibility 

(^) 2 H, Btmc, 570. 

{d) I H* Biae, 640. 
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i 8 o 2 . created} therefore there was no confideratlon in faft 
whereon the plaintiff could have maintained an a^ion on 
Baxtxb’ againft the defendant the maker. Here the 

plaintiff did not indorfe the bill at the defendant’s in> 
fiance j and the defendant, having received a con(idera-> 
tion for his acceptance, was bound to any holder of the 
bill } and the plaintiff as holder might have maintained an 
a£lion on the bill itfelf, even when he firff indorfed it, 
but at all events when he afterwards took it up while it 
remained in a (late of negotiability. Capper might cer- 
tainly have enforced payment in an a£lion on the bill ; 
and the plaintiff flood on the fame right as Capper, at 
whofe requefl he had indorfed it. So the plaintiff’s 
fecond poffeflion of the bill was founded on the right of 
Abttd, to whom he had paid valuable confideration ; and 
if Abud muft have proved it under the defendant’s 
commiflion, provided it had remained in his hands, fo 
muff the plaintiff. It is alfo found iii the cafe that there 
was no privity between thefe parties, without which no 
contrail can arife. Befides, at any rate it was an ofH-* 
cious and voluntary payment by the plaintiff, out of 
which no debt can arife^ 

Jervis in reply. It does not lie in the defendant*^ 
mouth to allege want of privity in law ; btcaufe the bill 
was originally drawn for his benefit, and he received the 
confideration, and the plaintiff became refponfible at the 
requeff of one who was a£ling in concert with the defen- 
dant. Neither docs it follow that becaufe Abud had a 
remedy on the bill that the plaintiff had one alfo •, for 
Abud was no party to the original contrivance, whereas 
the plaintiff had full knowledge that it was only an ac- 
commodation hill. The plaintiff had no claim upon the 

d defendatiC 



IN THE Forty-third Year of GEORGE III. 185 

ilefendant till he was a£lually damniBed, which was not 1802. 
till after the bankruptcy. This was not a voluntary pay- ' 
ment of the debt of another by the plaintiff; but made 

• • • AaXXRII* 

on account of his prior liability as indorfer ; and ylbud 
might have enforced payment of the bill againft him. 

And in fad); the bill was not taken up before it was due, 
for Chrijltnas-day intervening, made it necefiary to be 
taken up at that time (a). 

Curia advifare vult. 

Grose J. now delivered the opinion of the Court (^): 

This was a cafe referved at the fittings at Guildhall before 
Lord Kenyon. I'he declaration contained feveral counts. 

In the Brfl the plaintiff declared as indorfee of a bill of 
exchange againft the defendant as acceptor. In the fe- 
cond he ftated that the plaintiff had indorfed the bill over 
to Abud; that the defendant, on its being prefented to 
him for payment, had refufed to pay it ; whereupon the 
plaintiff bad been called upon by Abud^ and had been 
obliged to pay him the fum fpecified in the bill. Thefe 
are the mod material counts : the others are for money 
paid by the plaintiff to the defendant’s ufe, and the other 
common counts. The defendant pleaded his bankruptcy 
on the 7th of November 1 796, and his certificate ; and that 
the caufe of a^ion accrued before the bankruptcy. The 
fa£ts were, that the defendant, a filverfmith, having or- 
dered goods to be manufa^ured for him by one Capper, 
in order to enable Capper to buy the materials, accepted 
a bill of exchange, drawn on him by Capper, dated 22d 
of September t^96, at three months after date. Capper 

(d) Vide Tajftll V* LewUf l Ld. Ray, 743. 

Tlic C4fe was argued while Lord Runyan profided in the court* 

indorfed 
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indorfed it ; and at Cappet^s defire, but without the de- 
fendant’s PRiviTT, the plaintiff indorfed it to give it 
additional credic, and without receiving any conftderation for 
fo doing. Copper then took the bill to Abud^ who paid 
him the value of it, part in filver and the reft in cafli } 
on which Capper manufactured the goods and delivered 
them to the defendant. The defendant became bank- 
rupt the day before the bill became due } on which the 
plaintiff took up the bill that day from Abud, and it 
never was proved under the commiflion. Now here the 
plaintiff contraCled no liability at the dfendands requejl. 
He never became furety for him in this tranfaCfion. His 
demand againft the defendant, the acceptor, arifes folely 
upon the bill, and there was nothing to prevent his pro- 
ving it under the commiflion. We are therefore of opi- 
nion that the defendant’s bankruptcy is a bar to this 
aClion, and confequently that there ought to be judgment 
for the defendant. 

Judgment of nonfuit to be entered. 


The King again/l Tappenden. 

Writ of mandamus was direffed to the defendant, as 
fteward of the manor and hundred of Favetfbantf in 
the county of Kent t reciting that the town and port of Fa~ 
verjhantf from time immemorial, was an ancient port, and 
that there was and ftill is an ancient company or corpora- 
tion called The Company of Free Fifliermen and Dredger- 
men of the Manor and Hundred j and that from time im- 
m-jmorijl, every perfon who hath ferved an apprenticefhip 
of feven years under indentures of apprenticefhip to a free- 
man of the company to learn the trade of a fifherman and 

dredgexman, 
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dredgerman, and whofe indentures have been duly inrolled 
in the books of the company} and who was a married 
man at the time of his admidion} has been entitled to be 
admitted to his freedom. And that from time immemo- 
rial it hag been the cuftom for every freeman} as it feemed 
convenient to him, to take apprentices ; and that during 
all that time it has been ufual and cuftomary to inrol the 
indentures of every apprentice fo bound} and was the duty 
of the fteward to inrol the fame upon tender of fuch in- _ 
dentures. It then proceeded to (late that one J. Fair- 
brafs waS} by indentures dated iith OSioberliSit bound 
apprentice to one T. Fairbrafs^ then and Hill being a free- 
man of the company} and entitled to take fuch appren- 
tice} for feven yearS} to learn the trade of fuch filher- 
maU) &c. and that his indentures were tendered to and 
refufed to be inrolled by the defendant as fteward} &c. 
wherefore he was commanded to inrol them} See. 

To this the defendant returned that the tenants of the 
faid manor and hundred from time immemorial have been 
and are an ancient company} known by the namC} &c. 
and during all that time have holden of the lord of the 
faid manor and hundred, as tenants of the manor, &c. 
certain oy/ler grounds within and belonging to the faid ma- 
nor, £cc. and have laid and kept oyfters upon the faid 
grounds for the common ufe and benefit of the freemen of the 
faid company t and have carried on and exercifed, for the 
common ufe and benefit of the faid freemen, a trade in 
oyfters in partnerfbip together } and that the faid trade is 
the chief bufinefs and employment of the company, and 
the principal obje£l for which they a£l as fuch } and that 
the profits of tlic faid trade are divided among the freemen. 
And that from time immemorial there have been certain 
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courts called Water Courts, holden from time to time in 
and for the manor, &c. at which the company have been 
ufed and accuRomed to make orders and ordinances, as 
well for the better government and regulation of the faid 
trade, and the rejlraimng the number of perfons to be admit-* 
ted to the freedom of the company^ af fer the reafonable refrain^ 
ing and regulating the number of perfons to be taken apprentices 
by any of the freemen^ fo as to entitle fuch perfons by reafon of 
fuch apprenticefhip to be admitted to the freedom of the com- 
pany. That on the 30th of fuly 1 785, at a water court 
holden. See. an order was made by the company, that 
from thenceforth no tenant of the manor, &c. fhould take 
any apprentice or apprentices, other than his own fon or 
fons, or the fon or fons of his wife by any former huf- 
band, or other than the fon or fons of any other tenant of 
the manor. Sec. or of his wife by any former hulband j 
and that any indenture of apprenticefliip made contrary 
thereto (hould not be inrollcd, nor the apprentice admit- 
ted to his freedom* The return then Rated that that or- 
der w'as Rill in force, and that at the time of making it, it 
was neceffary, for the well-being of the company, to make 
fome regulation for reRrainiiig the number of perfons to 
be admitted to their freedom ; and that unlefs fome regula- 
tion for that purpofe had been made, the number of free- 
men might have become and was likely to become fo large, 
that there was great reafon to believe that they and their 
families could not have been fupported by the profits of 
the trade, and that the faid oyRer fifliery muR have fallen 
very much to decay. It then negatived that f. Fairhrafs 
was the fon either of the faid T. Fairbrafs or of any wo- 
inan who is or was the wife of the faid T, F.^ or that he 
was the fon qC any perfon who is or vtraa a tenant of the 
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manor, &c., or of any woman who is or was the wife of 
any tenant. Wherefore the defendant had not inrolled 
the faid indentures, &c. In Michaelmas term lafl: 

Wood tookthefe ohje£Iions to the return ; il\,That the 
by-law therein dated, of the 30th of Jul^ *785, was re- 
pugnant to the original ceniUtution of the company, 
which laid no fuch redraint on the number or condition 
of the apprentices to be taken by the freemen, and was 
therefore void. 2dly, That it was alfo void, as contrary 
to the freedom of trade in general, id. The company 
being immemorial mud be prefumed to have originated 
by charter, regulating the admilllon of apprentices to 
freemen in the manner heretofore always exercifed. By 
the original conditution every freeman has a right to take 
any perfon as an apprentice, whofc indentures the deward 
is bound to iurol, provided he has ferved feven years un- 
der them, and was a married man at the time of his ad- 
miflion. The by-law, however, attempts to xmpofe 
another qualification or condition, namely, that the ap- 
prentice fljould bp the fon of a freeman or of a widow 
afterwards married to a freeman. 'I'be ob‘e<fl of the 
crown in originally framing this indiiution was to create 
a nurfery of feamcn, to which the new reftraint impofed 
by the by-law Is repugnant, inafinuch as it tends to 
diminiflr the number of perfons capable of ierving the 
public in that capacity ; and in fa£l the number of fea- 
men annually fupplied to the navy fince the new regula- 
tion is very confiderably dindniflied. 2dly, The by-law 
is contrary to the general freedom of trade. Upon this 
principle a by-law made by the wardens of the coopers’ 
company of Netvca/lle-upon-Tyne (a) to reftrain the num- 

(a) 7 Term 54J. 
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ber of apprentices to be taken by the members of it was 
holden to be void. 

Bayley Serjt., contra> faid that the by>law in queftion 
did not pretend to reftrain the taking of apprentices by 
the freemen generally ; but only prevented fuch appren- 
tices from acquiring their freedom, unlefs they came 
within the defeription of the by*law. [Lord Kenyon 
C. J. If the conditution of the place originally conferred 
certain rights on apprentices ferving freemen of the com- 
pany, can the company by a by-law take away thofe 
privileges ? You will find it diHicult to maintain that 
propoGtion. Suppofe none of the immediate tenants of 
the manor had any children, is the company to die a na- 
tural death for want of other fuccelTors ?3 That would 
be as good a reafon for repealing the by-law as the fu- 
perfluity of members was for enabling it. [Lord Keynon. 
That would depend upon their plcafure, which ihews 
that the by-law is fclo-de-fe.] If the number of freemen 
had not been rcflrained, the company would have become 
fo numerous that the profits of the trade would have been 
inadequate to their maintenance, and fo the obje£f of the 
infiitution would be loll. This corporation is of a pecu- 
liar kind : the members of it are partners in trade, which 
muit from the nature of the thing be limited to the par- 
ticular oyilcr grounds within the manor. They cannot 
carry on a general unlimited trade. Then if the trade 
be in its nature limited, it is not an unreafonable by- 
law which limits the number or defeription of perfons to 
carry it on. Having then a power in their original 
creation to make by-laws and ordinances, it is reafonable 
to prefume that they had a power of making fo reafonable 
a by-law as this, which adapts the number of traders to 
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the extent of the trade wliich was the objefi of the incor- 
poration. It may be another queftion if they abufe this 
power to the probable deftru£lion of the corporation. If 
this power be part of the cuftom, it gets rid of the autho- 
rity of the cafe cited, where there was no fuch cuftom. 


The Kma 
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Woody in reply, obferved that the by-law was not con- 
fident even with the cudom pleaded, fuppofing fuch acuf- 
tom to be good. For the cudom dated is to redrain the 
number of apprentices, which will not warrant a by-law 
altering the qnalificaiion of fuch, which is a very different 
fort of redraint, and may operate to reduce the numbers 
much more than may be neceffary or within the contem- 
plation of the makers of it. 

Lord Kenyon Ch. J. then faid, that the Court would 
advife further of the cafe, if, upon confidcration, they 
found there was any didiculty in it. But, as then advifed, 
it feemed to him difficult to maintain the by-law. That 
the argument lad urged by Mr. Wood had great weight 
in a cafe which came before the court from M.aidJlone, 
where it was attempted, but without effe£I, to add the qua- 
lification of having 10/. a year to perfons eligible to a cer- 
tain office in a corporation. There might certainly be 
reafonable redraints impofed by by-laws on trade : but 
he thought this by-law bad, inafmuch as it attempted to 
add a qualification to the perfons before eligible to be ta- 
ken as apprentices, beyond what the original conditution 
had required. 

Grosb J. alfo obferved that this by* law operated as 
an alteration of the qualification of perfons to be taken as 
apprentices, and was not merely an abridgement of the 
number of them. 


The 
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The cafe flood over, without further notice from the 
Court, till the parties applied again on a former day in this 
term, to know whether they had difpofed of the rule. 
And on this day 


Gkose J. delivered the opinion of the Court (a), which, 
he obferved, had flood over thus long by midake ; as the 
rule for a peremptory mandamus was grajited mft {Jb)^ &c. 
at the time it was argued } the Court being of opinion 
that the by-law was bad, as being a reflriclion of the qua- 
lification under the cuflom. 

Rule abfolute. 

(d) The cafe was argued and flood over for con/idcration before Lord £/- 
Ur.br.rcngh took his fuat on the bench# 

(^) i. e. to take effe^ if the Court do not alter the'r opinion in the courfe 
of the fame term* 


Williams agawjh The East India Company. 

HE declaration contained four counts^ the firft of which 
was abandoned. The fecond flared that the plaintiff, 
before and at the time of m'aking the charter-party of af- 
freightment after-mentioned, and from thence continually 
afterwards until the committing the grievance and happen- 
ing of the lofs after-mentioned, was the owner cf a fliip 
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w^uW in-iVf !*Wu during all thc time aforefaid, was mailer i which faid fliip, 
nii'n'i n^lrVl'of at thc time of making the faid cliArtcr-party, wis at an- 
preiumes the a»'- iu the rivcr Thama. That the plainrilF, on the 14th 

firmaiive, and ' , . . . 

throws the burthen of proving thc negative on the p^rty who infids on u# Therefore where a 
plaintiff declared ihattho defendants, who had chait*rcd his (hip, put board a dan^je rous com- 
modity (by which a lofs happened) xvithout due notice Vo KhvL cap ain or anj other pcrlon em- 
ployed in thc navigation. It l.iy upon him to prove fuch rrga ive averment. And it being ihewm 
that the commodity was driiveied by the defendants* officer, and retelved by thc drff luits of. 
the plaintiff’s Ihip (which fiiff mate was dead, and nootV.tr perion v-tss prefent to depofe to thc 
conveifation v^hicli paffed between them) $ held that thc beil eviJtr.ee ot the ladi could only be 
Biven by the defendants’ officer who deliveicd thc cummodUy gii bj-rd tc iuclt iiii't maLc, and that 
the a£i*ou could not be fuiUmed by fecondary evidence. 
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of Febmary *797> by a certain charter party made be- 
tween him, &c. and Ramfden^ as captain of tire (hip of the 
one part, and the Eaji India Company of the other part, 
let her to freight to the Company ; (in which charter- 
party was a covenant for the owners to receive and take 
on board the (hip, and well and fecurely flow and place 
therein, all fuch goods, &c. as fliould be laden or tendered 
to be laden on board by the order of the Company or their 
fervants, &c.) That the fltip failed under fuch charter- 
party on the 2oth of July 1797 to the Eiijl Indies on 
her voyage, and duly difeharged her outward-bound cargo, 
and remained in the Company’s fervice in the Eajl Indiesy 
by virtue of the faid charter-party, until and at the time 
of the committing of the grievance and happening of the 
lofs after-mentioned. Yet the Company, by their agents, 
while the (hip fo remained in their fervice. Sec. wron^- 
unla^v/ullyy and unjnjlly^ fent, and caufed and pro- 
cured to be fent, amottgll other goods and merchandize, 
to and on board the faid Ihip or vtflcl, for the purpofe of 
being conveyed therein from Bombay in the Eaji Indus 
to ’■Tellicherry^ a certain package, containing therein cer- 
tain oil and vai niih of a comhujlible and inflammable nature^ 
ivithcut giving due or fnjficient notice or intimation thereof to 
the faid J. Ramfdt'Ht fo being matter of the faid fttip, or 
to aity other per Jon cr petfens concerned or employed in the ru- 
vigation thereof, as the faid defendants ought to have done, 
in order that the fjid Ramfden^ or luch peifon or pcifons 
concerned or employed as latt. aforefald, might flow and 
depofit the faid laft-mentioned package in fuch part of the 
faid lafl-mentioncd (hip, as not to endanger the fafety 
and fecurity of the fame in the conveyance of the faid 
package. That by reafon of fuch notice or intima- 
VoL. III. O tion 
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tion not having been given, the faid package was not 
placed and (lowed in manner aforefaid, but was placed in 
the afterhold of the fliip, for the purpofe of being conveyed 
as aforefaid, the fame being an unfit and unfafe part of 
the (hip for the (lowing the faid package, and the fafety 
of the (hip being greatly and unnecefiarily endangered by 
the conveyance of the package in that part. That after- 
wards, on the I ft of April 1798, the (hip failed under the 
Company’s orders, with the faid package on board, from 
Bombay to TelUcherry ; and that in the courfe of that voy- 
age, on the 5th of Aprils on the high feas, the faid oil or 
varnifii, by reafon of its own indammable and combuftible 
nature, fet fire to the (liip ; and the fame, with her cargo, 
by reafon of the faid package of oil or varnifii being fo 
placed in the after-hold, for want of fuch due notice or 
intimation, as aforefaid, was burned and deftroyod, See. 
to the plaintilF’s damage of 20,000/. The third count 
was to the fame e(Fe£l. The fourth count dated more 
generally, that the Company fo carchfsly^ ncghgenlly^ 
and improperly ufed the faid (hip whilft (lie continued in 
their employ, that through the carelefTnefs, negligence, 
and improper condiifl of them and their agents employed 
In that behalf, the fiiip was burned and deftroyed. 

Upon not guilty pleaded, at the trial before Lord Ellen- 
borough Ch. J., at Guildhall, it appeared that the commo- 
dity which had occafioned the lofs of the (hip by fire, 
was a jar of a certain oil or varnKh called by the natives 
in India, Roghan, packed in a wicker cafe, and fuppofed 
to be a compofition of gum-gopal and liufeed oil, of a 
very inflammable nature. This was put on board by order 
of the military board at Bombay, amongft a quantity of 
other military (lores ; and in the written order to re- 

ceive 
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ceive this package on board it was (Imply called Roghan^ 
without any fpcciilcation of its nature. It appeared to be 
the duty of the condu£lor of the military (lores, on the 
part of the Company, to carry them on board, and the 
duty of the chief mate of the fliip principally to receive 
the cargo and (low it in the (liip. On this occadon the 
evidence went to (licw that the chief mate was the perfon 
who had received the Roghan, with other military (lores, 
on board ; but he being dead, no evidence was given of 
what palTed between him and the conduflor of the mill* 
tary (lores or whatever other perfon had been in fa£l em- 
ployed to convey the article on board. It was proved, 
however, by the captain of the (liip and the fecond mate, 
that no communication had been made to either of them, 
or, to their knowledge, to any other perfon on board the 
(hip, concerning the inilammable nature of tlie article cal- 
led Roghan j that they themfcives were altogether unac- 
quainted either with the nature or even the name of it ; 
and indeed it appeared evident enough from the whole of 
the tedimony of thefe and other perfons on boarc -he (liip 
at the time, that neither the nature nor the name of it 
were generally known. It was alfo pi v'/Ved that the chief 
mate was an oflTicer of (kill and difereti:. : That the af- 
terhold where this Roghan was flowed w.. proper place 
for fuch a package, if it were not known to contain an in- 
flammable fubflance, but an improper place to (low an ar- 
ticle of fuch a nature as this really was ; and that by 
means of its oozing out of the jar, the (hip was fet on 
fire and totally deflroyed foon after putting to fea. 

Lord Ellenborough Ch. J. was of opinion at the trial 
that the plaintiff had failed in proving a material allega- 
tion in the declaration, and which it was material to liim 
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to prove, in order to fiipport the aflion ; namely, that no 
notice was given to the chief mate of the dangerous na« 
ture of the commodity at the time when it was received 
by him on board from the Company’s officer : for non 
conflat but that the fullefl notice had been given. That 
the proof of this allegation lay on the plaintiff, and the 
beft evidence of it was fliJl in his pov/cr to produce, not- 
witlifianding the death of the chief mate, by calling the 
Company’s officer who delivered the article on board, who 
could befl tell whether or not he had given fuch notice^ 
as no other perfon appeared to have been privy to what 
pafled between them at the time : and for want of this 
evidence he nonfuited the plaintiff. 

Ailam^ TVociff and Bofanquety on a former day fhewed 
caufe againd a rule nifj, wliich had been obtained for fet- 
ting afule the nonfuit and granting a new trial. Suppo- 
fing it to have been the duty of the Company’s officer to 
give notice of the dangerous nature of the commoillty 
when it was delivered on hoard the plaintiff’s fiiip, it mu(t 
be prcfumeci, in the abrence of all proof to the contrary, 
that fuch notice was given, as it cannot be prefumed that 
the officer acted contrary to his duty. It was therefore a 
neceflary part of the plaintiiT’s cafe to fhew that no fuch 
notice had been given, that being the gift of the aftioii^ 
the wrong complained of, without which the aflion can- 
not be fuftained, being damnum fine injuria. Com. Dig. 
a'cllon on the cafe. A. But at any rate, the plaintilf having 
averred the want of fuch notice in his declaration, and 
made it the foundatioa of his complaint, it was incum- 
bent on him to prove it j the fubjeft matter of the allega- 
tion, though conveying a negative in terms, being capable 
of affirmative proof, by calling cither of the perfons by 
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or to u liom the commodity was delivered on board, or 
any other who might happen to have been prefent at the 
time, to fpeak to what palTed on the occalion. And the 
chief mate who received the Rcghnn being dead, the plain» 
tiiF ought to have called tlte oihccr as a witnefs by whom 
the delivery was made, who was capable of faying with 
certainty whether he had given ftich notice. 

Erjkine^ DalLiSy and JEilli.nnst in fupport of the rule, 
contended that, this being a negative averment on tlie part 
of the plaintiff, the affirmative of which was tlie ground 
of defence to the a£ticn, it lay upon the defendant, whofe 
duty it was to give the notice, to prove affirmatively that 
it was in fa£f given. The general rule is, that the party 
on whom the affirmative of the iffue lies is to begin by 
proving it. Now upon the plea of not guilty to an ac- 
tion on the cafe, which puts in iflue every material faft, 
the fame rule mud prevail. If, indead of the general 
iffue, the form of pleading required the defendants to 
plead fpecially, they mud have proceeded to aver, amoiigd 
other things, that they had given due notice of the dan- 
gerous nature of the commodity, and ifl'ue would liave 
been fpecihcally joined on that fa^, which it would then 
have been incumbent upon them to prove, according to 
the general rule above-mentioned. Then tlie form of 
the pleading cannot vary the courfe of the proof. It often 
happens that a fa£l:, which is the proper fubjeff matter 
of defence to a defendant, and the affirmative of which it 
is incumbent upon him to prove, mud yet be negatived by 
averment in the plaintifTs declaration} as in aclions for 
penalties on the game laws, where the want of the fevc- 
ral qualifications, mentioned in the enabling claufe of the 
Aatute giving the penalty, mull be averred in Uie dcclara- 
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tion : and yet it was never required of a plaintiff to prove 
fuch negative averments (a), not being fa£ts prefumed to 
be within his own knowledge ; but the pra£tice has al- 
ways been to throw the onus probandi on the defendant 
who iiififts on the affirmative. But at any rate there was 
fufiicient evidence of the negative given by the plaintiff to 
leave to the jury, whofe proper province it was to decide 
upon it. For the averment is, that no notice of the dan- 
gerous nature of the commodity w^as given to J. Ramf- 
den the mailer, or any other perfon employed in the navi- 
gation of the Ihip i and it was proved by Captain Ramfden^ 
and the next furviving officer of the fliip, who had the 
principal conduct of her, that no notice had been received 
by them, which was at lead fufficient to throw the onus 
probandi on the defendant, that notice had been given to 
the chief mate who w'as dead. Befides, it might alfo be 
conlidered as fome evidence of the negative, that the chief 
mate, who was an officer of ikiil, had flowed the package 
in a Htuation which no perfon, knowing the dangerous 
nature of its contents, would, without the groffefl igno- 
rance of his duty, have done. 

Curia advifare vult. 

LordELLENBOROUGH Ch. J. now delivered the opinion 
of the Court. (After Hating the cafe, and that the plaintiff' 
was nonfuited at the trial, on account of his not having 
proved that no notice or information of the dangerous 
quality of the article put on board was given to the per- 
fons concerned or employed in the navigation of the fliip :) 
It has been contended that the nonfuit (hould be fet afide 
on two grounds } firll, that the allegation of its being fent 
on board without notice is the allegation of a negative, 

(«) Vide Rtx v. enUf 1 vol, 639. 651, 3, 5. 

and 
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and that therefore the proof of the aCRrmativc, viz. that it 
was fent on board ivith notice^ (hould come on the other 
lidC) that is, on the part of the defendant. ' Secondly, It 
has been contended, that fuppoling the burthen of proving 
that the article called Roghan was fent on board in this 
cafe without notice (hould, in point of law, reft upon the 
plainti/F, yet that the plaintiff has in this cafe given fuiH- 
cient prima facie evidence of the want of notice to have 
gone to a jury. As to the firft point, namely, that the 
burthen of. proof reded in this cafe on the defendant, and 
that he was bound to prove the fa£l of notice ; it was ar- 
gued by the plaintiff, that if, inflead of pleading the 
general ilfue, the defendants had by their pica fpecially de- 
nied the fcveral fa^fs alleged in the plaintifl'’s declara- 
tion, that in pleading the defendants muft, in the denial 
of the allegation that the Roghan was put on board with- 
out notice, have been obliged to allege alfirmativcly, that 
they had given natiee, or that the pJaintiJf had notue. Now 
admitting that fuch would have been the form of the plea 
and iffue, yet there is a rule of law by which, even in 
fuch cafe, and upon an iffue fo framed, the burthen of ne- 
gativing in proof fuch aillrinative allegation of the defen- 
dants would have been thrown on the plaintiff ; aiul that 
rule of law is, that where any a£t is required to be done 
on the one part, fo that the party neglecting it w'ould be 
guilty of a criminal neglect of duty in not having done it, 
the law prefumes the affirmative, and throws the burthen 
of proving the contrary, that is, in fuch cafe of proving a 
negative, on the other (ide. Monhe v. Butler^ i Rol, Rep.^'^. 

In a fuit for tythes in the fpiritual court, the defendant 
pleaded, that the plaintiff had not read the XXXIX 
Articles } and the Court put the defendant to prove it, 
though a negative. 'Whereupon he moved the Court 

for 
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for a prohibition ; which was dented : for in this cafe 
the law will prefume that a parfon had read the Articles} 
for otherwife he is to lofe his benefice : and when the 
law prefumes the affirmative^ then the negative is to be 
proved.''* This, it will be obferved, was in a civil fuit^ 
So upon the fame principle in Lord Halifax's cafe. Bull. 
N. P. 298, and alfo in Vinery tit- Evidence; upon an in- 
formation again ft Lord Halifax for refufing to deliver up 
the rolls of the auditor of the Co,urt of Exchequer, the 
Court of Exchequer put the plaintiff upon proving the ne- 
gative, viz. that he did not deliver them : for “ a perfn 
Jball be prefumed duly to execute his office until the contrary ap- 
pear." And alfo in ‘The King v. Coombsy Comb. 57. the 
defendant fwore an affirmative } and an information was 
exhibited againft him for it. And although a negative 
could not be proved, yet the Court direfted that they^ 
that is to fay the profecutors, (liould JirJl give their pro- 
bable evidencey and th.tt the defendant .fliould afterwards 
prove the affirmative if he could. And the fame principle 
is recognized in Gilbert's Law of Evidenccy p. 148. viz. 
that where the law fuppofes the matter contained in the ijfuey 
there the oppofite party, (that is, the party who contends 
for the contrary of that which the law fuppofes,) muft be 
put into proof of it by a negative. That the declaration, 
in imputing to the defendants the having wrongfully put 
on board a (hip, without notice to thofe concerned in the 
management of the fiiip, an article of an highly dangerous 
combujiible naturey Imputes to the defendants a criminal 
negligence, cannot well be quellioned. In order to make 
the putting on board wrongful, the defendants muft be 
conufant of the dangerous quality of the article put on 
board j and if being fo, they yet gave no notice, confider- 
ing the probable danger thereby occafioned to the lives of 
7 thofe 
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thofe on board, it amounts to a fpecies of delinquency in 
the perfons concerned in fo putting fuch dangerous article 
on board, for which they are criminally liable, and punifh- 
able as for a mifdemeanor at lead. We are therefore of 
opinion, upon the principle and the authorities above 
dated, that the burthen of proving that the dangerous ar- 
ticle in quedion was put on board without notice, reded 
upon the plalntifF, alleging it to hr-ve been wrongfully put 
on board without notice of its nature and quality. The 
nextquedion is. Whether the plaintiff have given fufficient 
prima facie evidence of the want of notice to have gone 
to a jury ? And we are of opinion that he has not. The 
bed evidence (hould have been given of which the nature 
of the thing was capable. The bed evidence was to have 
been had by calling in the (ird indance upon the perfons 
immediately and officially employed in the delivery and in 
the receiving the goods on board, who appear in this cafe 
to hare been the hrd mate on the one flde, and the mili- 
tary condu£Ior on the other. And though the one of 
thefe perfons, the mate, was dead, it did not warrant the 
plaintiff in reforting to an inferior and fecondary fpecies 
of tedimony, viz. the prefumption and inference arifmg 
from a non-communication to other perfons on board, as 
long as the military condu£for, the other living witnefs 
immediately and primarily concerned in the tranfa£tion of 
(hipping the goods on board, could be reforted to : and no 
impofEbility of reforting to this evidence of the military 
conductor, the proper and primary evidence on the fub- 
je&, is fuggeded to ezid in this cafe. We are therefore 
of opinion that the nonfuit was proper, and that the rule 
for fettiog it afide mod be difeharged. 
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ScAMMELL and Others againft Wilkinson and 

Another. 

jpROHIBITION having been granted in this cafe 
after demurrer and argument, (quod vide ante, a vol. 
55a.) a rule nifi was obtained on the part of the plaintiffs 
in prohibition to refer it to the mailer to tax their cods. 

7*. Carr^ in fupport of the rule, referred to the (lat, 
8 & 9 Will. 3. r. 11. 713. which enacts That in all 

fuits upon any writ or writs of fcire facias and fuits 
** upon prohibitionSf the plaintiff obtaining judgment or 
** any award of execution, after plea pleaded or demurrer 
** joined therein, (hall likewife recover his colls of fuit," 
&c. He alfo noticed the 5th claufe, which provides 
** that nothing herein contained (hall be condrued to 
<* alter the laws in being as to executors or adminidrators 
** in fuch cafes where they .are not at prefent liable to 
<* the payment of cods of fuit/' But obferved that the 
ftatute regulated cods in other cafes than probibiiiony to 
which the provifo would apply ; and that it could not 
relate to cafes in prohibition, cods being for the fird time 
granted in this refpefl by the datute of William itfelf. 
He obferved that there was no cafe deciding the con- 
llruflion of the third claufe with refpefl to prohibition, 
the cafe of Bellmt v. Aylmer (a) (to which he was referred 
by the Court as in point upon the general condrudion 
of the claufe) being in fare facias againd an executor, 
w)iere this point palled without much notice and no ar- 


(a) xStra. lS3f 
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gument j the attention of the Court being wholly dlre£led 
to another queftion. Whether, admitting the judgment 
for cods to be wrong, the judgment mult be reverfed in 
toto i which they decided In the negative. The only 
other cafe on the fubje£t Is Smith v. Harmer (^), which 
is a fliort loofe note. But aitly. It does not appear that 
the defendants were fued as executors. That was iiot 
the queltion before this Court, which cannot take notice 
of them in that chara£ler without the authentication of 
the probate, which was not fltewn to them. And non 
condat, that the defendants would linally be entitled to 
probate at all from the ecclefiadical court. 

Lord Ellenborough Ch. J. The quedion of cods in 
cafes in feire facias and prohibition mud Hand on the 
fame footing upon the condru£lion of the third claufe in 
the datute of King William^ which provides for them both 
ill the fame terms. The cafe therefore of liellew v. Ayl- 
mer is direftly in point, that no cods can be awarded 
againd thefe defendants, who are fued as executors in 
prohibition. That cafe was argued by very able counfel, 
and this point was thought too 'plain to be conteded, 
and the judgment of the Court neceflarily proceeded upon 
it. On the other point there was no doubt but that the 
defendants were fued as executors : it was not difputed 
but that they were entitled to a probate of fome fort : 
the .only quedion was, whether they were entitled to ^ 
general or limited probate. 

Per Curiam^ Rule difeharged., 

fPiglty was to have argued againd the rule. 

ft] I Lift. Pr. fteg, ^75. (G), refenred to In HmIM «n C^t, 30]. 
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Yhe proceedings were by bill. The declaratiotl wal 
of Hilary term» and plea of iloa afliimpfit of the 
fame term. A rule to reply was given in Ba^er term, 
when the plaintiff replied the fimiliter; and in Trinity 
term following, on a rule to enter the idue, it was entered 
by the plaintiff, entitling it of Hilary term preceding ) after 
which the defendant figned judgment of nonpros for not 
entering the ifTue. 


Marryat now fliewed caufe againfl a rule obtained for 
fetting atide the non pros } contending that the iffue ought 
to have been entered of Eafier term, being that wherein 
it was joined ; and that the entering it of another term 
was a nullity, and therefore the non pros was regular. 

Rcftt in fupport of the rule, infifted that it was pm* 
perly entered as of Hilary term, being the term of the 
plea pleaded; and referred to Wymark'^ cafe(o}, where 
it is faid that the replication, rejoinder, &c. fliall be 
intended to be pleaded in the fame term m (he p4eak 
But 

Th« Court (after confuUing the Mailer) held that the 
iffue ought to have been entered as otEafior and not ed 
Hilary term, and therefore that the judgment ed nonpree 
was regular. 

Rule difcharged(^)a, 

(4) sCo. 75. 

(i) VUeTidJ’i Prot. 1 649. which ftitei tlit ptaQIeS » hs mhm 

4 cci^edf bttt fio aiitiiori^ it dtc 4 « . 
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Warren qui tam, &c. agaiii/l Wm. and Charles 

WiNDLE. 


Jan, S5th. 


r-r<H I S was an aflion to recover a penalty of 50!. on 
^ the flat. 3 Geo. 2. c. 26. f. 13. which ena£ls ** That 
all dealers in and fellers of coals by the chaldron or 
** lefler quantity, within London and Wejlminjler ox with* 
** in ten miles round the fame, {hall conftantly keep and 
ufe, at their refpe£live wharfs, warehoufes, and other 
“ places for the falc of their coals, a lawful hujhel^ fuch 
** as is defcribed by the Jlatute I2 Ann, (ft. 2. c. 17. f. 1 1.) 
** with which bufliel all fuch dealers in and fellers of 
** coals {hall jttftly meafure^ or caufe all the coals they {hall 


In Murch itom 
the (laL 3 G. 2. 
c , a6./ 13. 
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and held that 


cv'dciice of fuch 

coals proving (kort upon re-meafurement was admlillble to prove the charge of their n jt having 
been iufily meafured, Whether the ftat. ^Ceo, 2. c. a6. were a fubfi^llng law after ^ufy 

ifloz, when the Hat. 26 Gto, 3. c, loH. was revived by the Hat. 42 Geo. 3. c, 89. ? Where a Ma- 
ture protelfes to repeal abfolutely a prior law, and Tubftitutes other pruviHons on the fame fubjeQ, 
which are limited to continue only till a certain time, the prior Jaw does not revive aHer the n* 
pealing itatute is fpent, unlefs the intention of the Legillatuce to thstcSedl be cxpreiledt 

VoL. ill. « fo 
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fo fell by the chaldron or Icfler quantity to be mcafurcd, 

and fliall put three buQiels of coals fo juftly meafured 
" into each fack before deferibed, which faid facks they 
** fliall ofe and no other for the carriikge of fuch coals to 
** the buyers thereof : and that all fuch dealers in and 
** fellers of coals within the faid limits who (hall not con* 
** (lantly keep and ufe fuch a budiel and fuch facks as 
** hereinbefore deferibed and no other, or (hall not fu (ill 
•' their coal facks from fuch bulhels, or (liall otherwife 
** offend againd the true intent and meaning of this 
** act, (liall for every fuch offence forfeit the fum of 
** 50/.'* &c. 

The fccond count of the declaration, on which the 
quellion arofe, dated that the defendants, within (lx ca* 
Jendar months before. See. on. Sec. being dealers in and 
fellers of coals by the chaldron and Icffer quantities with* 
in ten miles round the cities of London and IViJlminJlcr^ 
to wit, in the parilh of S/. Clement Duties^ Sec. did there 
fell and deliver to Me” , B. by the chaldron a certain quaii* 
tity of coals as and for two chaldron and half a chaldron 
of coals, and then and there delivered tlie fame to IV. li. 
as and fur two chaldron and an half, &c. NeverthekTs 
the defendants did not jujily mtnfure or caufe the faid lad* 
mentioned coals fo fold and delivered tobejuftly mea< 
fured nvith a la’ojfut bttjhel ; to wit, fuch a hujbel as was 
and is deferibed by the fiat. 1 2 Ann. Sec. according to the 
form of the (latute, &c. but omitted and neglected fo to 
do, &c. contrary to the form of the (latute, &c. whereby 
and by force of the (latute, &c. the defendants have for- 
feited 50/. &c. 

At the trial before Lord El/enboreugh at the Sittings at 
IVeftminfler after la(l 'Ttinity term, it was proved that two 
chaldron and an half of coals had, on the zd of March 

1802, 
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lSo2, been ordered by W.B. of the defendants, who 1803. 

%vere coal-merchants, and that the fame had been paid “ 

• ^ tf. urn 

for SL3 fuch| and wtTC to be feru to Hatton Garden^ A q i . un 
Mi'itnefs proved that he faw the coals delivered out of the WiNDtr. 
barge into the cart^ but faw no buihel uied, and that he 
continued with the cart till the coals were brou^iit to 
Hatton Garden^ where they were rc-ineafun,d with the 
defendant’s bufhel out of the cart, and the 29 lacks in 
which they were conveyed were found to contain ten 
bufliels fliort, being only 87 infleid of 97 buflids* 'Fhe 
plahitifF obtained a vcrdidl fur 50/. on the fecund count 
of the declaration, 

Erjkim and Harrtfon^ in the laft term, moved to fet afide 
the verdidl ; (irfl, on the ground th.>t the evidence did 
not fullain the fecund count, which charged tlie defend- 
ants with not having meafured the co:ds witli the budiel 
required by tlic ftaiute of (.|ucen Anne; for non coujlat 
that they had not been meafured in the firft inflance, 
though upon rc-mcafurement they were found to be de- 
ficient. ^ 

Lord Ellenborough C.J. That argument excludes the 
word //j/ 7 /y, which is in the ftatute as well as in the count 
deferibing the offence. It was fatisfadlory evidence for 
the jury to find that the coals had not been fma-- 

fured^^ Befidee, there was the cvitfcnce of the man 
who faw the coals delivered out of the barge into the 
cart, without oblerving any bufiiel ufed, and who con- 
tinued with them till they were re-meafured. 

On this ground the Court w'ere not inclined to grant 
a rule to fliew caufc: but the dcfemlants’ coiinfrl next 
objccledj that by the fubfequent ilatutc of the 26G/0. 3. 

Qji r. ic8. 
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r. 108./. 20. a different and greater penalty is impofed 
upon the feller, viz. a forfeiture of the coals and 5/, for 
every bufiiel dclicient, in cafes where coals re-meafured 
are louud d«. ficient, and that the re-tneafurement being 
directed to be by a different meafurc than that deferibed 
in the flatute of Anne^ it of couife operated as a virtual 
repeal of the ftat. 3 Geo^^ 2. on which the action was 
founded. Or if not, yet the giving fliort meafure being 
by the latter act made a difliiift and fubflantive offence, 
the fa£l ought not to have been received as evidence of 
another offence j namely, the not having meafured them 
in the fird indance ; otherwife the defendants w'ould be 
liable to !)e pnninied twice for the fame aft, although 
the flat. 26 Ceo. 3. c. 108. provides (J\ 22.) that no dealer 
in coals llnill for any offences under that aft be fubjeft to 
any other penalty than is thereby inflifted, any thing in 
the dat. 3 CVff. 2. or in any other law to the contrary not- 
withdanding. And they remarked that the dat. 26 Geo. 3. 
was intituled “ An aft for explaining, amending, and 
reducing into one aft of parliament the fcvcial afts 
paffed for more cffeftually preventing the frauds and 
abufes committed in the admeafurement of coals” wdih- 
in the limits in quedlon ; and that J, 9. fubditutes a dif- 
ferent mode of admeafurement than that pointed out by 
the datute of AmiCy referred to as the dandard in the dat. 
3 Gvo, 2. ; namely, that all coals whicli flrall be fold as 
“ wdrarf meafure (the meafure by which the coals in 
queflion w^ere fold as contradidinguifiied from Pool 
meafure) at any place witliin the limits of the aft, 
ftiall be meafured in the prefence of the frdd labouring 
** coal -meters in fuch manner as is dirtied by the Jlat. 

16 £5* 17 Car. 2. c. 2.” &c. and the lad-mentioned 
ilatuce direfts the fale of coals by the chaldron, contain* 

ing 
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*•>8 bu(heh upt according^ to the I uj}}el feakd 
for that purpofe at GuiMhull in London, .\nd fo for a greater 
or leflcr quantity. Whereas the buihct required by the 
ftatute 11 Ann. J}. 2. c. i~J. f. it. as the ftandard coal 
meafurc is one “ made round, with a plain and even bot- 
tom, and to be nj inches and a half from outfide to 
“ outfide, and containing one Winikejler buOiel and one 
quart of water, according to the (landard for the 
chtjler bufliel dcfciihed by the flat. 13 Jl”. 2- ''•5* 
« f. 28.” &c. 


1803. 
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laAWUENCE J. obforvt'd, that though the provnl 
of the coals having been foutiil lliort upon tiie re-mcafuir- 
ment might be evidence of an cflcncc under the latter 
act of tlie z6(ico 3., yet it might alfo be evidence clivcrlb 
intuitu of a dillinrt offence under the former \\c\ cf the 
3 Gt'o. 7., unlcfs that were repealed by the adl: of the 
26 Geo. 3. 


laE Blanc J. There Is nothing inconfiffcnt in ihc Idea 
that the fame fadt may be adduced in evidence iliverfo 
intuitu of dilTereiit offences ; and it does not iieccfLrily 
follow that the one a£l was intended as a repeal of tlie 
other; for the fecond aiSl goes further, and provides for 
a cafe which was left untouclicd by the fnfl act ; for the 
coal-merchant may mcafure out the coals in tlie fird In- 
(lance with a proper bulhcl, fo as to comply with the 
terms of the flat. 3 Gto. 2., and yet may afterwards 
withdraw' a part of them before the delivery, wdiich wmuld 
fall within the penalty of tlie ftat- 2-6 Geo. when rc- 
mcafured and found (liort. 
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^he Courts however, principally upon the doubt whe> 
ther the ftat. 3 Geo. 2. were a fubfiding law at the time 
of the oiTence committed, granted a rule to (hew caufe ; 
intimating at the fame time that as the principal quedion 
might be raifed upon a motion in arreft of judgment, it 
would be more convenient to confider it in that ihape ; 
and to take both rules into connderation together. 

The cafe was argued in this term by Garrow and 
Marryat in fupport of the verdi£l, and by Etjkuie and 
Harrifon contra : but it is unneceiTary to detail the argu« 
ments ; for as to the matter of fa£t, it was admitted that 
the evidence would have been fuflicient to fudain the 
fecond count, if the fame fa£l had not been made a fub> 
dantive od'cnce, puniHuble in a dlflerent manner by the 
fubfequent datute of the 16 Geo. 3. : and as to the quef> 
tion of law, it was ultimately decided on the ground of 
the non-exidence of the dat. 26Geo.2>C‘ to8. at the 
time, upon which the principal argument turned. 

With refpeO: to the application of the evidence to the 
count. 

Lord Ellendorougii C. J. obferved, that the offence 
charged w'as the not havingyV^i^- meafuredy &c. of which 
there was double proof; fird by the evidence of the car- 
ter, which went to fliew primd facie at lead that the 
coals had not been meafured at all ; and next by the evi- 
dence of their h.iing been found (liort upon the re- 
meafurement, which (hewed that they had not been inf-’y 
meafured. 

With Tcfpe£l to the dat. 26 Geo. 3. r. ic8. Lawrence J. 
referred to the 27th feflion, which diredls its commence- 


ment 
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ment from the 24th of July 1 786, and its continuance till 
tl»e 24th of June 1795* and from thence to the end of the 
then next feflion of parliament. Then the z€t of the 
26 Geo. 3. c. Ct.f which was doubtlefs intended to con- 
tinue that a£l, bccaufe it refers to the period of continu- 
ance named therein, by a (trange blunder re-enatls fe- 
veral former a£ls which were intended by the provifions 
of the 2<5 Geo. 3. to have expired, and totally omits the 
latter, which therefore expired at the end of the next 
feflion of parliament after June 1795, and confequently 
was not in force at the time of the oiVence committed. 


1803. 

IVarksic 

qui um, 
agaimfi 


This fuggefted to the defendants* counfel another ob- 
jccliori to the aclion as founded upon the l>ar. 3 Geo. 2. 
f. 26. i namely, that by the fubfequent a£l: of the ly Geo. 2. 
c. 35. f, i). all coals fold by wharf mcafure (as in the 
prcfcntcafe) within the limits in cjucftion arc required to 
be meafured in fuch manner as is dirc£lt d hv the flat. 
“ 16 & 17 Car. 2. e. 2.” which therefore, they f.iiJ, oper- 
ated as a repeal of the flat. 3 Geo. 2., which latter refers 
to the meafure appointed by the flat. 1 2 yf/w. Then the 
flat. 26 GVo. 3. c. 108. yi 27., which repealed the flat. 
19 Geo. 2, ami. ngil other laws, having itfcif expired at 
the end of the next feflion of pailiament after 1795, 

the flat. njGeo. 2. of courfe revived, and was in force at 

a 

the time of the oflence committed, an. I was fo confldered 
by the flat. 36 Geo. 3. e. 61., which continues it In ex- 
prefs terms to June 1810, &c. and therefore the flat. 
3 Geo. 2. c. 26. was again virtually repealed. 

Lord E1.LHNC0ROVCII C. J. That would not necef- 
faiily follow, for a law, though temporary in fomc of its 
prcvlflons, may have a permanent operation in other re- 

0^4 refpc£ls 
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1803. 

V/akrin 
qui tam 
againfi 
yflVDLK* 


fpe^^s. The ftat. 26 Geo. 3. c. 108. profefles to repeal 
the flat. 19 Geo. 2. c. 35. abfolutely, though its own pro- 
vifionS) whicli it fubftituted in the place of it> were to be 
only temporary. 

Lawrence J. At any rate the argument does not 
apply here i for the ftat. 19 2. r. 35. was in itfelf 

only a temporary law, continued down by feveral afts to 
the 21 Geo. 3., which was one of the a£is repealed 
by the ftat. 26 Geo. “^.c. 108., and the ftat. 21 Geo. 
e. 34. would of itfelf have expired by the time limited for 
the continuance of the ftat. 26 Geo. 3. Then the ftat. 
36 Geo. 3. r. 61. miftakenly alTuming that the a£l of the 
jgGeo. 2., which had been continued down only to the 
24th of yune 1795 and to the end of the then next fcf* 
lion of parliament by the ftat. 21 Geo. 3. c. 34., and which, 
together with the latter a£i, was then repealed, was ftill 
exifting, profefles to continue a n6n-exi(ling aft as 
amended by other non-exifting a£l$, and wholly omits 
the a€t of the 26G<’o. 3. c. 108., which had repealed the 
ftat. 19 Geo. 2. and the 2i Geo. 3., and which was the 
real ftatute meant to have been continued from the period 
referred to. This blunder was afterwards recllficd by the 
ftat. 42 Geo. 3. c. 89. (<»), which reciting that the ftat. 
36 Geo. 3. c. 61. was pafled in order to continue the 
26 Geo. 3. c. 108. } but that that a£t having before expired, 
doubts had arifen whether it w'ere in force, it therefore 
ruafts that the latter ftatute ftiall be revived from and after 
the pairing of this a£l, which was on the 22d y///ie 180^. 

The defendants’ counfel then fuggefted that by the 
laft*mentioned a£i of the 42 Geo. 3. it was provided “ that 

« all 


(«) Of public iacal r£ls. 
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** all matteT8> anJ things done or performed in pur- 
** fuance of or according to any of the claufes, powers^ 
** or proviHons of the a£f of the 26 Geo, 3. fltould be and 
** were thereby declared to be as valid and efFe£lual in 
“ every refpe£f as if the faid a£k of the 26 Geo, 3. had 
*< been revived and continued by the ftat. 36 Geo. 3.** 
and therefore that it would dill operate as a fubliding law 
fo'lr the whole period. But 

TZv Court faid that that provifion was only introduced 
to indemnify perfons who had done a^s in the execution 
of the powers conferred by the datute for carrying it into 
elTccl : but could not be condrued to remedy omidions or 
fecure olTenders from penalties incurred under any other 
fubfiding law at the time. That here it appeared on the 
whole that the a£l of the 3 Geo. 2. was in force at the 
time, and the a£t of the 26 Geo. c. 108. had expired; 
and therefore there could be no quellioii but that the 
penalty under the former a£l might be recovered. 

Rules difeharged. 


1803. 

WaI RSIf 

qui tam 
afrainfi 
WlNDLSo 


The Kino againjl Morris. 
The King agabift Stewart. 


yan, i6tii. 


'^HESE were rules calling upon Morrisy the late, and itu no ofijeci 
Steivarty the prefent mayor-of and Mel- flm" Ipp ly'ing'fM 

combe Regisy to (hevy caufe why an information in nature niture 
of quo warranto (liould not be exhibited againd them re- 

Operate in its ef- 

to di(ri>lve the corporation, that they attended the meeting at which the mayor was de^ed, 
whofe cic£)ii=n rhey imp. ach on the jsround that the corporation was then diflblved by the lofs of 
an intrgr d part, and chat they vot -d for another candidate, and afterwards attended other corporate 
meetings at which fuch in.*y» r prefided. The m^jor part of an integiak part of the corporation 
whofe attendance is ref]uitcd at tlie elfftlon of ofheers being gone, it operates as a diHolution of 
the whole corp ratinn, which has thoeby ioft the power of holding corporate aflcmblics for the 
purpose of filing up vacancies and cuntiiiuing itfeU* 

fpe£live]y, 
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The Kiko 
agaittfi 
Mormis and 
Stjcwaat. 
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fpectively, to fhew by what authority they claimed to 
exercife the oflfice of mayor. 

The boroughs of Weymouib and Mtlcomhe Regis are 
united together, and the corporation conllds (under char- 
ters of Qu^cen Elizabeth and of James the Firft and George 
the Second) of a mayor, 8 aldermen, 24 principal bur- 
gefles, and an indefinite number of common burgefTes. 
In the eIc£lion of mayor, the mayor and aldermen, or the 
major part of them, chufe four perfons out of the bur> 
gefTes and inhabitants, of whom the corporation at large 
ele£l one to be mayor. On the 2 1 (I of September 1801, 
the charter day, the defendant Morris was elefled mayor, 
and the defendant Stcivart on the fame day in the follow- 
ing year was etc£led to fucceed him in the fame cfGce. 
The ele£Iions were made in the manner above dated, ex- 
cept in this refpe£l, that at the eleflion of Morris in 1801 
the number of principal burgefles who by the conliitution 
of the borough formed an integral part of the corporation 
were reduced to eight, of whom only fix attended the 
n.eeting, and in 1802 feven of the eight attended on the 
election of Stcivart. 

Gibbsand Hemplemanf in fliewlng caufe againd the rules, 
obferved that the object of them was to diffolve the cor- 
poration } hecaufe as the number of principal burgclfcs, 
forming an integral part of the corporation by the char- 
ters, was 24, and the election was to be made by th.cm in 
roiij unction with the other integral parts of the corpora- 
tion, and as each integral part could only attend by a 
majority of its whole number, no corporate meeting at 
which the principal burgeO'es were required to attend could 
now legally be holdcn, as their number was reduced more 
than half. Waving therefore any difeuflion on the merits 

of 
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of the cafe, which they referved for another occafion, they 
confined their objeAion to the relators themfclves, on 
W'hofe affidavits the rules were obtained. Thcfe were two 
perfons of the names of Arhuthnot and Browne, who were 
aldermen, and who were fworn to have been prefent as 
fuch at the two meetings in queftion for the fuccelfive 
ele£lion of mayors, at both which meetings they 
voted {a). Befides which they had attended fubfequent 
corporate meetings as aldermen, at which Msrrit and 
Stewart refpeCtively prefided as mayor. It was contended 
to be immaterial for whom the relators voted on the feve- 
ral occafions, becaufe at any rate their giving any attend- 
ance at fuch meetings was a recognition by them of the 
exiftence of the corporation and of the legality of the 
meetings themfelves, and precluded them from now infill- 
ing that the corporation was during all that time difiblved 
by the lofs of an integral part, according to the do6trine 
in Rex v. Pafmorefjb), and Rexy. Bellringer {c\ and other 
cafes. Befides which it was alfo fworn, that at a meet- 
ing holden after the lad eleflion of mayor, the relators 
had voted for candidates to fill up the vacancies of princi- 
pal burgefies. And they referred to Rex v. Stacey (d), 
where one of the grounds for refufing the information 
was the acquiefcence of the perfons applying for a long 
fpace of time without complaining, until the corporation 
had been drawn into a rilk of difiulution by the delay. 

Lord Eli.enborough C. J. It does not appear that 
the perfons making this application have lain by mala fide, 

w 

{a) The affidavit did not Hate /dr vfhm the/ voted, and it waa underftoo4 
that they voted for other candidates. 

(^) 3 7 trm Ref, 199* (f) 4 Tam (<0 * *• 

or 
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or indeed that they even knew that the corporation was in 
a (late of diflblution when they attended the e]e£lion of 
thefe ofHcers which they now impeach. Doubts may 
have occurred or been fuggeded to them ilnce, that the 
franchifes which they and the red of the corporation were 
exercifitig were ufurpations upon the Crown; and they may 
fairly apply to this court to know whether or not they now 
hold their offices by right. It does not appear that they 
have conduced by their condufl to put the corporation 
into the (late in which it now is, which furniflied a ground 
of objc£lion in The King v. Stacey, 

Lawrence J. If the prcfent (Ituation of the corpora> 
tion had been induced by tiie condu£l of the parties apply- 
ing for the informations ; if we faw rcafon to believe that 
they had been purpofcly lying by until they had brought 
the corporation into an inextricable diiliculty, they would 
now have come forward with an ill grace to complain of 
that which they themfelves had been indrumeniai in pro- 
curing, and within the authority of the cafes the Court 
would have been judified in rejefling the application 
coming from fuch a quarter. But thefe applicants do not 
appear to dand in this (ituation. They have not contri- 
buted by their own a£ls to the diiliculty. The corpora^ 
tion was diffolved, if at all, before thefe eleiSlions took 
place; and I am not awaye of any cafe which has gone 
the length of warranting us to reje£l the complaint of 
perfons fo circumdanced. In The King v. Stacey a former 
application liad been made by two of the fi'eemen, who 
had acquiefeed in the very election they afterwards came 
to complain of : and in the cafe reported, fome of the re- 
lators acknowledged that they applied at the indigatipn 
pf the fame perfons whofe application had before been 

I reje£led : 
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rcje£Ied : and this was principally relied on both by Lord 
Alansjield and Mr. Juftice Butter ^ to (hew that in truth 
the then application originated with the fame parties. 

Per Curiat/tf Rules abfolute. 

Lent Serjt. and PraeJ Serjt. were to have fuftained 
the rules. 


Bulwer, Clerk, againjl Hash. 

^J'HE plaintiff applied for a prohibition to the epifcopal 
confiftorial court of Nsrivtch to prohibit it from 
holding plea of the matters there depending : the objc£l 
of the application being to reflrain the Ordinary from 
granting a faculty to the defendant for flopping up a cer- 
tain window in the parifli church of Salt in Norfotk for the 
purpofe of erccling a marble monument to the memory 
of his wife againft it. 

The plaintiff flatcd in his affidavit that he was the 
refloi of the pariffi of Satl^ in which the defendant was 
a confiderable proprietor. That the defendant had lately 
taken out the glafs from the north window in the crofs ifle 
or north tranfept or recefs of the church, and ha«l bricked 
up the fame, without any previous application to the ordi- 
nary or to the re£lor, intending to crcfl a monument 
againfl the window'. That there was another pl ice near 
where a monument might be ere£led. That the defen- 
dant continuing the work after notice of the redlor’s dif- 
fent, the latter commenced a profecution againfl him in 
the confiflorial court of Nanvirhy to compel him to re- 
open and reglaze the window : foon after which, viz. on 
the 25th of September 1802, the defendant obtained a 


1803. 

Th« Kinc 

ttgalnfi 

Mob K IS an^ 

S rJLW.\RT. 


IVe.lnt'j h\ , 

Jun, 26 lii. 
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1803* mandate to be publiflied in the parlfb church, citing the 
BixLwtt churchwardens, parifhioners, and inhabitants, and 

mgainfi all Others pretending to have any right, to appear in the 
fame court to fliew caufe why a decree Ihould not be 
made for a licence or faculty to be granted to the defen* 
dant to confirm the (lopping up the window. That the 
plaintiff appeared, and declared his diffent as rc£lor, and 
prayed the caufe to be difmified } which prayer was re* 
je£led, and another day given to proceed in the bufinefs. 
The affidavit concluded with dating, that though the 
faculty were not yet granted, yet for fear that it might, 
upon the fuppofition that the rc£lor*s diflent was not 
material, the prohibition was now prayed. 

The defendant in his affidavit dated the confent of the 
ordinary and all the parifhioners to his putting up the 
monument in the place in quedion } which (upon a quef* 
tion put by the Court to the counfel in the courfc of the 
argument) was dated to be in the body of the church, 
and not in the chancel. 

B.rjk\ne fliewed caufe againd a rule n1(i for a proliibi* 
tion \ and contended that though the re£lor has a free- 
hold in the church, the Ordinary has a diferetion to dire£l 
what ornaments were proper to be placed in it, and con* 
fequently had authority to licenfe the placing the in- 
tended monument there. This appears from feveral 
quotations by Dr. Burn (a) from the ancient ecclefiadical 
writers, and from the canons, whereby the ornaments of 
the churches are fpecially fubje£led to the vifitation of 
the Ordinary, who is required to dire^ wdiat proper orna- 
ments fliali be provided, and to fee that they are kept in 
proper repair. And by the datute De circumfpe£le 

(d) 1 vol. Ecc, Lno, tit. Cburti, f. 8. per tot. 

5 


agatis. 
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agatisy \^Ed. i. ft. 4. the king dire£ls the judges to ufe 
themfelves circun\fpe£tly in all matters concerning the 
prelates^ where they punifli for that the church is not 
conveniently decked ; in •which cafe the fpiritual judge Jbali 
have power to take knowledge ^ mtwitl^anding the ting's pro- 
hibitioH. Moft of the eccledaftical writers refer the power 
of fetting up monuments and the like to the confent 
of the Ordinary, by whofe dired^ioii they may al(b be re* 
moved if fet up without confent. And in Cart v. 
Marjb (a) it was admitted on all hands that tlie power of 
licenling the fetting up of monuments in the church was 
in the Ordinary ; though this Court held that fuch power 
was to be exercifed according to a prudent and legal dif* 
cretion, which his metropolitan had a right to fuperin- 
tend and corre£l. At any rate, however, this application 
is premature } becaufe if the reflor’s freehold in the 
church be invaded by what has been done, and the Ordi- 
nary has no authority to grant the licence fought to be 
obtained, the re£lor may maintain trefpafs againft the 
defendant, who will be left without any jufliiicatlon to 
the aflion, notwithftanding he fliould obtain the faculty 
from the Ordinary ^ and therefore the prohibition is un* 
neceflary. 

Lord ELLENBokotrCH C. J. obferved, that there did not 
appear any reafon why this Court fliould grant a prohibi* 
tion to the Court below : for the faculty fought to be ob- 
tained was no more than a licence from ilic Ordinary him* 
ftlf to do the a£l propofed, and would not bind the rc6lor 
againft his confent, if by law his coni-, nt were m^itcria!. 
And non conftat that after the faculty was obtained, the 
defendant would make ufe of it without obtaining the 
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1803. confent of the redor alfo: and if he did) it would then 

" be time enough for the re£lor to refort to his legal 

BoLWFft * 

sgainfi rcnicdy# 

Hasi. 

Gibht in fupport of the rulC) faid that the reafon for 
praying the prohibition in the Brd inftance was left it 
fliould hereafter be contended that the Te6tor was bound 
by the granting of the faculty to which it was attempted 
to make him in fome fort a party, by citing him to (hew 
caufe in the court below why it (hould not be granted. 
If granted, therefore, it might be argued to be done with 
the re£lor’s confent, fo as to conclude him, notwithftand- 
ing his diflent in fa£l. That after fuch dilTent the 
Court below had no jurifdi£lion to proceed. 

Lord Ellenrorougu C. J. If tlie re£tor be properly 
made a party to the fuit below, and there urge any juft 
reafon to the Court why the faculty (hould not be granted, 
which is improperly difregarded, it will be a ground of 
appeal to the fuperior tribunal. But as yet no common 
law right of the re^or is touched which calls upon us to 
prohibit the eccleGaftical fourt from proceeding to grant 
a faculty. 

Lawrence J. It appears from the cafe in Sironge that 
the eccleGaftical court have jurifdi£lion of the matter. 
Then if the reafons urged by the re£\or againft the grant- 
ing of the faculty be improperly over-ruled, it is a ground 
of appeal, but not for a prohibition. 

Per Cunam, 


Rule difeharged. 
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1803. 

Hsnry againji Adey. 

I N an a£lion upon a judgment obtained in the tfland of 
Grenada, the plaintiff, at the trial before Lord Ellen- 
hetough C. J. at the Sittings after laft term at Guildhall, 
proved the hand>writing of the Judge of the Court fub- 
fcribed to the indrument purporting to be the judgment 
of the Court, but could not prove that the feal affixed to 
it was the feal of the ifland ■, for want of which proof the 
jplaintifF was nonfuited. 

Gibhs now moved to fet afide the nonfuit, on the ground 
that the proof of the Judge’s flgnature to the judgment 
was the accuftomed and accepted mode of proving foreign 
judgments, either as being in itfelf fufficient, or as evi- 
dence to authenticate the feal *, which it would otherwife 
be difficult to do. But 

7he Court held the nonfuit proper for defeA of the 
proof of the feal. They faid that they could not take 
judicial notice that the feal affixed was the feal of the 
ifland, which was iieceflary to be fhewn in order to prove 
the judgment which it purported to authenticate. That 
proving the Judge’s hand-writing could not advance the 
proof of the feal, unlefs by confldering him in the nature 
of a witnefa to it, which was not pretended. And they 
referred to the cafe of Dr. Moi/es v. Dr. ’Thornton (a), 
where the produdlion of a diploma under the feal of the 
univerflty of St. Andrew in Scotland, and the acknowledg- 
ment of the hand-writing of the members fubferibed 


In an a^ion on 
a foreign jodg- 
ment, it is not 
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1803. 

Hcnrt 

againft 

Adiy. 


thereto, was holden not to be fuiEcient evidence of the 
degree of do£Ior of phyfic which it purported to confer, 
without proof at leafl. that it was the proper feal of the 
univeriity. 

A rule nifi was however granted afterwards for fetting 
aGde the nonfuit on an affidavit of furprize and midake, 
and on payment of cods ; which was on a fubfequent day 
made abfolute without caufe (hewn. 


Frit/ayf 


Edgar and Another, Afllgnees of Carden, a 
Bankrupt, again/i Fqweer and Another. 


Whfre credit plaintid's declared for money had and received to 

waa given by in- 

furarvee bntkcrs thc ufc of thc bankrupt, money lent to the detend- 

driWered in t>y ants, moiicy paid, laid out and expended by the bankrupt, 
d«mitVJo^"the and on an account ilated with the bankrupt before his 
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bankruptcy. Plea non aflumpfit. At the trial before Le 
Blanc J. at the laft alFizcs at BriJIoi a verdict was entered 
for the plaintiffs with 20/. damages, fubjedl loan applica- 
tion to be made to this Court to increafe the damages to 
409/. 10/. upon thc following cafe. 

The defendants were infurance brokers at Briflol. Thc 
bankrupt during the whole of the year 1799 and until 
March 1800 was uled to lubferibe as an underwriter 
policies of marine infurance at the office of the defend- 
ants. The defendants, according to the ufual cuflom in 
that line of bulincf!?, gave credit to the afliired, and the 
bankrupt gave credit to the defendants for the premiums. 
In the months of yanunry and February 1800 the defend- 
ants, by direcllioiis of Mr. Pope and of Mr. Dinnvuldie^ 
eiTcilcd policies of rc-aflurance wliich were illegal under 

the 
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the ftat. 19 Geo. 2. c. 37. and known by all the patties 1803. 
to be fo i and which were refpedively underwritten by the 
bankrupt before his bankruptcy. The premiums for the An«tl»r, 
re-aflurances underwritten by the bankrupt for Pope 

F tf W I. Rll • 

amounted to i26/.» and for Dinvtiddie to 283/. lox., 
making together 409/. lox. For thefe premiums the 
defendants gave the bankrupt credit in their account with 
him, and took credit in their accounts with P^ and Din* 
widdie. No money palled on either (ide. Shortly after 
this the bankrupt applied to the defendants for his ac- 
count, which was delivered him, and in which he had 
credit given him for thefe premiums. On this account a 
conliderable balance appeared in favour of the bankrupt, 
but no fettlement of the account took place. On the 23d 
of April 1800 a commidlon of bankrupt iflued ag.iinft 
Carden t under which he was duly declared a bankrupt, 
and the plaintiffs chofen alfignees. After the bankruptcy 
fome lofles having happened upon the policies alfefted by 
the defendants on behalf of Dimuiddie, which by reafon 
of the bankruptcy were not likely to be paid, Diutuiddie 
on the 27th of December iScogavc the following notice to 
the defendants: “ Take notice that I do forbid you and 
each of you to pay any money to the alTignees of IViUiam 
Carden a bankrupt, or to any other, on account of any 
re-afliirance, wager, or other illegal contraft made be- 
tween me and the faid IV. Carden, and upon any of which 
you are the llakeholders j and that I require you to hold 
all fuch Hakes depofited by me in your hands for my ufe 
and benefit. And I do hereby undertake to indemnify 
you againft all damages, &c. which you may fufftr on 
account thereof.” Dated Manchefter, 27th of Dcceotbcr 
1800, and figncd Diutuiddie, 

R 2 Pepe 
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Pope likewifc gave the defendants notice not to pay over 
the premiums on the policies of re-aflurance effe£led on 
his account ; and both he and Dinwiddie refufed to allow 
them in their refpe£live accounts with the defendants. 
The defendants immediately acquainted the plaintiffs with 
the notices they had received. On the 4th of 1801 
the plaintiffs accepted from the defendants their note at 
three months for 229a/. 7 s. ^d,, being the balance of 
the account due to the bankrupt after declu£ling the 
409/. lor. the amount of tliefe premiums^ without preju* 
dice' to the queftion of law as to that fum. On the trial 
it appeared that the defendants had taken credit for 20/., 
the difference between the premium and lofs on a fimilar 
policy of re-aifurance underwritten by the bankrupt for 
one of the defendants (/'ow/rr), on which a lofs had hap- 
pened : and that although credit had been given by the 
two defendants to Fowler in his private account for the 
20/., yet fuch account had not in fa£t been fettled be- 
tween them, or the 20/. paid over. The learned Judge 
was of opinion that the defendants were not entitled both 
to dedufl: the 409/. lox., and likcwife to take credit for 
the 20/.} and that at all events the phiintiffs were entitled 
to a verdi£l: for 20/. ; and the verdidl was accordingly fo 
taken, with liberty to move to increafe it to 409/. los. 
The queftion for the opinion of the Court was. Whether 
the plaintiffs were entitled to recover the premiums on 
the policies of re-affurance r If they were, the damages 
were to be increafcd to 409/. loj.; if not, the vcrdi£l to 
{land as it was. 

Jfhyll for tEfc plaintiffs obferved, tliat the brokers flood 
in the fituatlon of middle men between the affured and the 
underwriter, afting as agents for each rcfpc£lively ac- 
cording 
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cording to the nature of the a£I done. It was the duty 
of the defendants to receive the premiums on behalf of the 
bankrupt, and when, by giving him credit for them, they 
admit having received them, it is the fame as if the dflured 
had paid the money to the bankrupt himfelf ; and the de- 
fendants having received the money as the agents of the 
latter, it is not competent to them to (Itift their chara^er^ 
and confider themfelves merely as (lakeholders between 
the two ; nor can the aflured recall the payment which 
they have once made, however they might have relilted 
making it in the lirlt inllance. 


1603. 

Edgar. 
and Annihert 
Aifignets, deg. 
againft 
FowLgit. 


Lord Ellenborough C. J. The money docs not ap- 
pear to have been actually paid into the defendants’ hands. 
In cafe of illegal tranfa£tions it may always be Itopped 
while it is in tranfitu to the perfon who is entitled to re- 
ceive it. If indeed this had been a legal tranfaflion, the 
money might perhaps have been confidered as payed. 
But we will not adiR an illegal tranfadlion in any refpeQ, 
We leave the matter as we find it : and then the maxim 
applies melior ell conditio pofiidentis. We cannot conli- 
tier this as money paid for the ufe of the bankrupt : no 
money has in fa£l been paid, but only an account Hated. 
If we were to futlain the plaintiffs’ demand, we Ihould be 
compelling the execution of an illegal contra^k as if it 
, were a legal one. 

Per Curiam^ Foltea to the Plaintiff for 20/. 


R3 


The 
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Stiwfyy, The Kmc (^^airyi The Inhabitants of Tarrant 
> i>. 4t|>« Launceston, 

^reW^Vleafe. jufticcs by an order removed John Qolentan from 

hold (rnement tJje partfli of Tarrant Launcfflon to the parith of Tar- 

for lefs than * ^ ^ 

3 o/*» and afcrr- mtit Rawjbtt^ both in the county of Dorfet* The Scflions^ 

wards conveyed i .. rt* 

the whole term on appeal^ qualhed the order, fubject to the opinion of this 

ictthe prerniic, Court on the following cafe. 

‘welve years ago John Coleman^ the pauper, 

^o7*'adv»nc*d^^ gained a fcttlement in the pariOi of Tarrant Rawfon by 

to”*'*r’ih** '***• above i ol. a-year : in June 1 795 the pauper, being 

and profits to the then married, made a purchafe for lefs than 30/. of a 
feparjte ufe of 

the pauper’s wife leafehold tenement in the parilh of Tarrant Launcejton for 

and ”fte^rwjrd!to 99 years, determinable on three lives, under the Marquis 

ufe ?or life if he* of Buciingham, and refided there till December 1 801 } when 

afterwarts*'’*'*'^ being in dillrefs, and relief refufcd by both parties, tlie 

amnn^ft thrir pauper in eonfideration of 10 /. advanced him by IR". Dean^ 
children : and ^ ^ 

thetrnftee furt'rr. and for divers other valuable confiderations, did grant, 

continiw to re- bargain, fell, and aflign all his faid leafehold edate with 

£l*.bo.74i“’“‘^ his faid leafe to Dean, to holt! to the faid IT. /X, his 

int’charg^lelo exccutors, &c. for the remainder of the term ; in truft to 

semowd*^ *hei7* prcntifes, receive the rents, and thereout repay 

that h- pained himfclf the faid fum of lo/. with iiitered, and cods and 
no fettlrmtnc by 

fuch reiidence ; cliafises ; and afeer (uch rc-paymcrit, to receive and pay the 
for he luit flip 

iinmedute lute- clear rents and profits to Klixabeth the wife of the faid 
fell rcmaiiiing in , . • « i-r i r i • r s. 

him lit tile time, John C.uman duTuig her liie, to her foie and (Vpntate ufe, 

^ubtfui »?>/ not to the dtbts or contrad.s of her hudiand, and 

contingent I u- | receipt alone to he a difeharge for the faid rent ; and 

eurc incereit j ic * ° 

being uncertain after her dcceafe, if John CsU-nian furvived her, in trud to 
whether the id, 

would ever be p^y rents aiul profits to the faid John Coleman^ to and 
Bald off, and * ' 

evenifitwerr, for hU owii ufc and benefit, during his life ; and after the 
Mm any^f jghf to dcccafc of thc fuivivor of them^tlie faid John Coleman and 

reitdc upon the p.. , 

prcmiici. Elizabeth 


pay tfie rents and profits to thc faid John Coleman^ to and 
for his own ufe and benefit, during his life ; and after the 
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EVrznbeth his wife, and the re-payment of the faid fum of 
to/, with intereft and cods, in truft that the faid W, 
Dean^ his executors, &c. (hould adign the faid premifcs 
during the then refidue of the faid term unto the children 
of the faid yohn Coleman then living, equally to be divided 
if more than one, if only ome, to fuch only child : provided 
that if any child of the faid yohn Coleman and Elizabeth 
(houlil die during thtir lifetimes leaving idlic, then the 
faid W. Dean to adign to fuch child the l^are his parent 
would have had. A licence to adign was granted to 
Coleman under the Marquis of Buckingham. After tlie 
execution of this deed on the 5th of December 1801 IV. 
Dean fudered the pauper to continue redding on the pre- 
mifes, and the pauper was redding there when he became 
chargeable, and until he was removed by the order of two 
judices, dated the ^\.\x February 180a. 

Con/l and Wollajlon^ in fupport of the order of Sedions, 
contended that the pauper was not rcinoveable, either as 
having gained a fettleinent by reddence on the eftate in 
queilion, or at leali as redding upon his own property, 
(though a purcliafe under 30/.) at the time of the remov- 
al. 1. The pauper gained a fettlement by fuch reddencc} 
for though he could not gain a fettlement in his 
own tight, in refpe^ of the purchafe being under 30/., 
yet after the conveyance to Dean in truil to repay himfclf 
the 10/. advanced, and afterwards in trud for the pau- 
per’s wife for life, remainder to himfclf for life, the 
pauper took a new eftate in the premifes by adl of law, by 
virtue of which a fettlement might be acquired, either in 
his chara£ter of mortgagor in poircldon, or by virtue of the 
equitable intereft of his wife in it. In R. v. Jimington (ji) 

(u) Butr, S* 566# 

R 4 a fettle- 
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of 

Taii> AMT 
l>AVMCC<TON« 


a fettlement was gained by a hufband by relidence on an 
eftate purchafed by his wife before marriage ; which fcttie- 
mentwas of courfe communicated to her, although the pur- 
chafe>ihoney were under 3 c/., and confequently (he could 
not have gained a fettlement in her own right. The cafe 
which comes neared to the prefent is R. v. Edington (a). 
There a leafehold cottage held for 99 years determinable 
on lives, purchafed by the pauper’s wife before her hrd 
marriage, was in the lifetime of her firft hufband conveyed 
by them to a truftee, in trud that he fhould by fale or 
mortgage raife 10/. (for the benefit of the parifh by whom 
the family had been before relieved to that amount) inte- 
red and charges, and after payment of the fame, in trud to 
re-afhgn the premifes. The value of the cottage did rot 
appear, though probably from the circumdances it waa 
under 30/., and was fo conlidered to be by Lord 
Kenyon 1 nor did it appear that the money was ever 
paid to the parifh } but the parties having continued in 
pofTelTion, it was holden that on the death of the fird 
hufband, the pauper who had married the widow gained 
a fettlement by reiidence on the property for forty days. 
There too it was contended, that by the conveyance to the 
trudee the whole intered was out of the pauper’s wife, 
and that it was a fale and not a mortgage ; but the Court 
held that the conveyance was no more than equivalent to 
a mortgage. And the marriage in that cafe fubfequent to 
the purchafe was as much an a£t of the parties as the 
conveyance in this cafe. But, adly, at any rate iio other 
perfon than the trudee to whom the property was convey- 
ed could difpute the pauper’s right of pofleflion in this 
cafe } and he not having eje^cd him, it was not competent 
to the parifh officers to procure his removal from the pro- 
perty, in which his wife as well as himfelf had an equitable 

(i») AntCg X xols z8S. 


reverConary 
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reverfionary intereft. Upon payment of the lo/. he was 
entitled to relide on it immediately in right of his wife. 
And this is not like Rex v. Catberington (a), where the 
mortgagor of a houfe after having been ejefled by the 


1803. 


Tbc Rimo 

The Inhebifcaiiti 
of 

mortgagee was permitted to inhabit it for the particular 
purpofe of overlooking fome repairs : for here the poflef- 
fion has always remained with the pauper. 


Burrough and Harris contrk. This was not a mort> 
gage i for a mortgage is a pledge of the ellate for a fum 
of money^ on the redemption of which the party is enti> 
tied to take it again : but here the pauper was not entitled 
to any thing ; he had no intermediate intereft left in him } 
which is the ground on which a fettlemcnt is gained by a 
mortgagor reliding on the mortgaged premifes, in whom 
there is an intereft exifting and co*temporaneoos with the 
relidence: the pauper had alTigned the whole term to 
Dean as a fecurity for the loi. advanced, and that was 
never repaid. He was no more than a tenant at fuffer- 
ance. Neither was he entitled to refide there in right of 
his wife, fuppofing the to/, to have been paid off; for the 
hufband is by law bound to provide a fuitable relidence 
for his wife, and the houfe being then to be holden in 
truft for her feparate ufe, the truftee would have been 
guilty of a breach of truft to have given it up to the huf« 
band unlefs in the chara^Ier of a tenant paying rent for it. 
Rex V. Eddington was put on the footing of a mortgage ; 
for on payment of the money lent, the premifes were to be 
re-aOigned to the party. , The pauper's continuing in pof- 
feflion here was a fraud upon the truft, and therefore 
could no more give him a fettlement than the fraudulent 
pofteftion by the mortgagor whofe debts exceeded the v.xlue 


(•) 3 Term Rep. 771 . 


of 
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of the mortgaged premifes in v. St. MichaeFst Bath {a). - 
Then again, there is no inftance of a fettlement gained by 
the a£I of the original purchaier of an eftate under 30/. 
value. In order to acquire a fettlement by refidence on 
fuch a property, it mud come to the party through whom 
the fettlement is acquired by a£l; of law. Suppoling any 
equitable interefl: to have rcfulted to the pauper from the 
conveyance to Dean^ that was his own a£t, and therefore 
could not confer a greater right upon him than he had be- 
fore ; he mult (till claim from the deed, which is his own 
aft : but it is otherwife in the cafe of marriage, where 
though the marriage itfelf be the aft of the party, the law 
gives to the hulband a confequential interelt in the pro- 
perty of the wife. Here the pauper had no interelt left in 
the premifes, and confequently was liable to be removed 
though refident there } for according to Lord C. J. Ryder 
\n R. V. Marwood{l>)t a man is only irremoveable from an 
eitate fo long as his property continues as well as his reli- 
dence on it. 


Lord Ellenborough C. J. If the cafe were res inte- 
gra, I fliould have done no more than apply my under- 
Itanding to the plain letter of the Itatute 9 Geo. i. c. 7. 
f. $.\ which fays, that ** no perfon (hall be deemed to 
«« acquire any fettlement in any parilh for or by virtue of 
any purchafe of any ejlate or inter in fuch parilh, where- 
** of the conlideration for fuch purchafe doth not amount 
*' to the fum of 30/. bonii 6de paid, for any longer or 
** further time than fuch perfon iliall inhabit in fuch. 
** edate,” &c. ; that is, for fo long only as there is an 
union of interef and occupation in the thing. We mud 
however take care not to contravene any of the authoiities 

{f) Dougl, 630. ^id, I IQ. (i. Burr, S. C. 389. 


which 
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wl ich have put a conftruAion upon thefe words, but pre- 1803. 

f;rve an uniformity of deciGon. The cafe of a mortgagor 

has been preflTed upon us : but was this a reGdence of the 

, „ , HI f. j . • I The InhabitaaU 

pauper as mortgagor r ourely not. ne had parted with of 

the abfolute intereft which he had in the premifes. For lawmcsitw. 

even when the 10/. is paid, (which non conftat is ever 

likely to be done) the truftee is to account for the rents 

and proGts to the wife for her feparate ufe during her life: 

and I think there is much weight in the obfervation which 

was made againft any claim of the hulband to reGde upon 

property fo circumftanced in right of his wife. In the 

Gr(l inftaiice however, and during the time of his reGdence 

there, the truftee was entitled to the rents and proGts till 

the 10/. advanced by him was paid: it was contingent 

whether that would ever be done, whether the wife would 

ever be entitled to the rents and proGts, and if (he became 

fo, it was alfo contingent whether the pauper would fur* 

vive her, fo as to have any claim of his own. I Ihould 

therefore be much inclined to alk with Lord Mansfield in 

The King v. St. Michsel's^ Bath (a), ** what intered had 

** the pauper in this eftate P He made an immediate con- 

veyance to trudees, not a mortgage, to pay off debts,*' 

&c. Now this was no mortgage, but an abfolute convey- 

ance for the difeharge of a debt ; and even the payment 

of the 10/. would not entitle the pauper to redeem, but 

would only raife the wife’s trud edate. In the lad- 

mentioned cafe Lord Mansfield obferved, that it was very 

doubtful whether after payment of the debts there would 

be any furplus : fo here I might fay, there was no chance 

of a furplus of edate to the pauper upon which he would 

have a right to refide. Upon the whole, this was at mod 

fuch a doqbtful contingent intered in the pauper, that 


{a) Ptttgl. 631, 


without 



CASES iv HILARY TERM 


1803. 

The Kiko 

The InhabitMtt 
of 

TAXBAIfY 

LAVMCtSTON. 


Saturday, 

Jan. E9th* 

One* who wit 
committed to 
Newgate by 
cominiflionera of 
bankrupt for 
not anCwering 
fati&fid^orily to 
certain ^ueftions, 
mud, for the 
purpofe of being 
furrendered by 
his bail in a civil 
fuit, be brought 
up by a habeas 
corpus iflfued on 
the Crown fide 
of the courtp 
on which (ide 
alfomuft be 
taken the fubfe- 
<)uent rule for 
his furrehder in 
the lAiooi his 
commitment pro 
tbrma to the 
marihaJp and his 
re-cCmmitment 
to Newgate 
charged with the 
feverak matters* 


without clafliing with any of the adjudged cafes I am 
authoriaed to fay that no fettlement was gained by the 
pauper’s re6dence on this property. 

The other Judges declared themfelres of the fame 
opinion. 

Order of Sellions quaflied. 


The Cafe of John Taylor. 

J OHN TATLOR was yellerday brought into court 
in cuftody of the keeper of Newgate^ by virtue of a 
writ of habeas corpus iflued on the plea (ide of the court. 
To which the keeper returned, that he was committed to 
his cuftody by a warrant under the hands and feals of three 
commifiioners named in a commiilion of bankrupt ifiued 
againft him, to be kept without bail or ihainprize until he 
fliould to their fatisfaflion anfwer certain queftions Rated 
in the return. 

Manlty moved on behalf of the bail in two a£lions de> 
pending in this court againft the prifoner, that he might 
be furrendered in thofe a^lions in difeharge of them, that 
he might be committed to the maribal pro form^, and then 
re>committed to Newgate. 

But The Court, on the fuggeftion of the Mafter, deter* 
mined that Tailor, being in cuftody on criminal procefs, 
ought to have been brought up by a habeas corpus iiTued 
on the Crown fide of the court. And therefore he was 
for the prefent taken back to Ntwgate, and a rule entered 
on the Ctowa fide that a writ of habeas corpus ad fubjicU 

endum 
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endum ihould iffue to bring him up again. He was ac> 1803* 

cordingly brought up again on this day by virtue of luc^ 

a writ of habeas corpus ; and on Manltfi motion a rule 

was taken on the Crown fide for his furrender in the ac> 

tionsj his commitment to the marthal, and ^is being taken 

out of the marflial’s cuilody and re committed to 

gatty charged with the feveral matters againft him^ 


Beatson againjl Schank and Others. 


Ftb. I ft. 


plaintiff declared in covenant againft thedefend> where* char- 
ants upon a charter*party of affreightment, made the f^ig^htmenc 
6 th o( April 1799, between the plaintiff on behalf of 
himfelf and all the other part-owners of a certain veflel *' »/■»*» 

^ •« fijip to txteute 

called the Afiat ofUi6 tons, then in the river ThameSf of '• <>< prttttdoutbi 

the one part, and the defendants by the defeription of the ta>n perfom 

Commifiioners of the Tranfport Office, on behalf of his berry to make 

Mnjedy, on the other part ; whereby the plaintifF let to ou^tVil!!c^frerght 

hire and freight the faid fliip to the commiilioners, the thin*k^ejifonabiej 

defendants, to receive on board at fuch ports as Ihould that an m- 

be dirt£led all fuch foldiei s^ horfes, women, fervants, fliip to proceed 

. to Tea fsix want of 

arms, ammunition, providon, (lores, or whatever clfe men to navigate 

n I j 1 i j 'vilhin 

ihoukl be orticred to be put on board her, and proceed ibe provifo, ai- 
tlierewlih to fuch ports as fliould be required, and after wa.!c%f men 
'liaviiig landed the faid foldicrs, hoifcs, and (lores, to re- ihc*^avji?«^ 
ceivc on board fuch others, with their ba^eage, &c. as d»e finaii pox ^ 

fliould be put on board her, and proceed therewith as ‘Jw 

(Iciifb Or 

(Itould be diitfled. The faid fhip to continue in pay for and ibc dtr/crtion 

. of others from 

twelve months certain, and afterwards till difeharged from fear ot tbr dif- 
his Majefty’s fervicc. The defendants did thereby hiie *!f 

the faid fliip for the faid time and fervice accordin'^^ly. o’n*o'|e”*uu!»*'* 
And the plaintiff thereby covenanted that ihc (hip was 
4 llrong. 
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ftrong) &c. and fubftantial, and coppered^ and fliould fail 
forthwith to or near Deptford (wind and weather permit- 
ting), equipped and provided, with mafts, fails, &c. and 
proper boats, &c. neceflary for fuch a voyage, and with 
furniture and ^ali other materials and things necelTary for 
fuch a (hip for her intended voyage, &c. together with 
Tariff enumerated articles, agreeable to a model at the 
tranfport oflice, Deptford. And the (hip was to be manned 
in proportion to Jive men and a boy to 1 00 ions^ fit and ca- 
pable to manage and fail her, and (hould have 20 carriage 
guns mounted, &c. and with powder and (hot in propor- 
tion i as alfo with good vi£luals fufficient for the men 
during the I'ervice j and the whole number of men to be con- 
Jlantly on board; and a regular book kept of their entries 
and difcharges, &c. And that the mafter (hould receive 
on board the fliip from time to time fuch a number of 
foldiers and other perfons, horfes, provifions, provender, 
naval and victualling (lores, recruits, or whatever elfe 
there (hould be occafion for the King’s fervice, as (hould 
be directed, and as he could reafonably carry, and (hould 
therewith proceed to fuch place, &c. as the commif- 
fioners or the ofiicer in chief whofe command he (hould 
be under (hould order, landing and delivering the 
fame accordingly, and fo from time to time during her 
continuance in the faid fervice ; in performance of which 
the mafter and his men with his boats (hould be aiding 
and afiifting. And that the faid mafter (hould (ign re- 
ceipts, bills of lading, or other proper indents for what 
he (hould receive on board, (men and horfes excepted), 
and be accountable for the fame: who likewife was 
thereby obliged to keep a true log-book of the wind and 
weather, &c. and at the end of the fervice deliver the 
fame into the Tranfport Office upon oath if required, to- 

I gether 
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gether with all orders and inftrud^ions that he fliould re- 
ceive. And upon the arrival of the fliip at any place 
ihould fend immediate notice thereof to the fiid commif- 
Honers. In conliderution of which covenants the com- 
miflioners covenanted for and on behalf of his Majefty, 
that the plaintiff fhould be paid for the hire and freight of 
the (hip the fum of 9,700/. for the twelve calendar 
months ; provided Jbe Jhould not be lo/l or captured within 
that time. But in cafe of fuch event, the freight 
to be paid fliould be for no more than the time (he might 
aflually be employed, according to the rate of the faid 
9,700/. for twelve calendar months : and fliould the fliip 
be continued in his Majefly’s fervice longer than the faid 
twelve calendar months, then the owners were to be paid 
the fame rate of hire per month as other coppered fhips 
(then at 15s. per ton) might ]iave,uud what others might be 
engaged at, with the ufual iuterefl. on'l'raiifport Cilice bills 
added thereto ; which freight or pay fliould commence on 
producing a certiGcate from the proper infpecling ofiiccr 
belonging to the Tranfport Oflicc of the fliip’s being 
completed, fitted, vicluallcd, matnied, and provided with 
proper neccflarics and Itores for the fliip and company, 
ready and fit to fail when required, and the fume fhould 
alfo ceafe and determine at |he time of the difeharge, on 
the conditions before mentioned. And the plaintifl' 
fliould, on figning and fealing thereof, receive a bill of 
imprefl as part p ayment for one third of the fiid 9,700/, 
upon account, after being certified as aforefaid as ready 
to prcceed, &c. ; and after the ^ip fliould have been 
in the fcrvice fix months he fliould have a bill of imprefl: 
for one third more, and the remaining one third of the 
faid 9,700 /. as foon after the expiration of the faid twelve 
months as 2000/. fliould be due on account for the 
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monthly hire ; provided a certificate fliould be produced 
to the commidioners under the hand of an agent of tranf- 
ports or commanding officer of his Majefty*s (hips at the 
place where the faid (hips might be of her continuing in 
the fervice» and two months* hire at the expiration of 
every four months after, as was the ufual praflice with 
regular tranfports, &c. and the remainder on paffing ac- 
counts in the e(labli(hed manner after being difeharged. 
The plaintiff then proceeded to aver performance of the 
feveral matters covenanted by him to be performed, 
(amongff others) that the whole number of men were con- 
Jlantly on board the Jbip : and in fa£% that the (hip was con- 
tinued in his Majeffy’s fervice under the faid hiring longer 
than the faid twelve calendar months.^ namely, for twenty- 
two months, and that other ^oppered (hips at the time 
were at 15/. per ton per month during thofe twelve 
months, and afterwards for ten months at the rate of 
i/. I ox. per ton per month. That the plaintiff afterwards 
produced to the defendants the certificate required of the 
ihip being properly provided, 8cc. and all other cuftom- 
ary certificates, &c.; whereupon there became due from 
the defendants for the hire and freight of the (hip divers 
fums. See. i and although the defendants had paid the fum 
of 9700/., yet they had not paid the fum of 13,000/. 
according to the form and effe£l of the charter-party. 

To this the defendants pleaded i . the general illue ; 
on which iffue was joined. 2d. As to 2418/. part of the 
13,000/. fuppofed to be due, that by the charter-party 
it was provided that ^ upon the lofs of time, breach of 
orders, or neglcA of duty by the faid mafter, or from the 
Jbip't inability to execute or proceed on the fervice on which 
(he might be employed, being made appear, the faid 
commiffioners fliould have free liberty and be permitted 

to 
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to rnulU^ or male fucb abatement out of the freight and pay 
of the faid (hip as (hould be by them adjudged fit and 
reafonable.” And then they aver, that the (hip while (he 
continued in the fervice, viz. for 182 days, by and from the 
faid Jbip's inability to execute and proceed on the fervice on 
which (he was employed as aforefaid, was detained and 
laid up at ^tebec in North America^ and did not proceed 
on the faid fervice. Whereupon afterwards, viz. on the 
15th of April 1801, upon the fame being made appear, 
the faid commi/fioners did mulEl and make an abatement out of 
the freight and pay of the fiiip of the faid 2418/., the fame 
being by the faid commidioners adjudged fit and reafon> 
able in that behalf, according to the form and e(le£t of 
the charter-party. 3dly, The defendants, relying further 
upon the above-mentioned provifo, plead that on the 14th 
of Noxiemher 1 799 the fliip, being then at Quebec in North 
America^ was duly ordered to proceed and fail with divers 
foldiers, &c. on board tor the King’s fervice from ^ebec 
to Halifax in Nova Scotia; yet the Jhip did not proceed and 
fail according to fuch ordery but on the contrary remained at 
^eebec 182 days in breach of fuch order. Whereupon 
afterwards, on the 15th of April i8oi, upon the fame be- 
ing made appear to the commilTioners, they mulcled and 
made abatement, isfe. (as before). The 4th plea was to 
the fame effcdl, only dating the caufe of the muKb and 
abatement made by the commillioners under the provifo to- 
be, for that by the lofs of time, and negleEt of duty by the 
majler in not procuring and having the necejfary complement ^ 
men to navigate the Jhip, Jbe was detained at Quebec for 182 
days, without executing or proceeding on the fervice on 
which file was employed. 
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The plaintiff by his replication took iffue on the fecontt 
plea as to the (hip’s inability to proceed : as to the third he 
pleaded, that the mafter of the (hip did proceed and fail 
with her from according to the order and requi(>> 

tion in that plea mfentionf d ; and as to the fourth, that the 
(hip Was not by the lofs of time and negle£l of duty of the 
mailer detained at ^ebee in maimer and form, iic . : on 
which iflues were joined. 

At the trial before Lord Kenyon C. J. at Guildhall a fpe> 
cial verdiA was found, Rating in fubRance, as to the firR 
iffue, that the defendants had paid to the plaintiff all the 
money due for the freight and hire of the Riip ^Jia^ ac- 
cording to the form and cffc£l of the charter-party, except 
2418/. after mentioned. And as to the other iffues, that 
the (})ip Afia was in May 1 799 taken into and employed 
in the fervice within mentioned, and continued therein 
\jntil the lath of March 180;. That on the 24th of 
Augujl fUjij the fliip, purfuant to the order of the defend- 
ants, failed from Cork in Ireland with her fuU complement 
of men, and about 700 foldicrs, wometi and children on 
board, Rron;r, &c. and well equipped, furni(hed, and 
provided in all refpciRs, and arrived at ^lebec in North 
America on or about the 20th of 06l<.ber 1799. That inv 
mediatcly after the (Itip's arrival at ^lebec orders were 
given to the inaRer of her front Lieutenant General Hun- 
tert the commander in chief of the forces at ^ebeCf being 
the odteer in chief whofe command the faid inaRer was 
under, to difembark the troops as foon as poflible, and to 
get the (hip ready for fea, and to report when (he was 
ready. That the (Itip was reported by the maRer to be 
ready to receive troops on the 1 R of November and not be- 
fore, and to be ready for fea on the 3d of November. 
That on the iR and 2d of November then next foUow- 
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ing upwards of iico foldiers, women and children^ * 3 ® 3 * 
were fent on board the ftiip } and the mafter was b»at*o"ii 
ordered by the faid lieutenant general, being fiich officer 

sell All K 

as aforefaid, to proceed therewith to Halifax as foon as andOthcri. 
poffible. That during the firll-mentioned voyage from 
Cork to ^iebect in confequence of the fmall pox being in« 
troduced into the faid (hip by a child infe£l;ed therewith^ 
the faid diforder and other diftempers greatly prevailed on 
board the (hip ; the third mate and one feaman died, 
during the faid voyage ; and after the (hip’s arrival at 
^dtbec the crew were further reduced by the (icknefs o£ 
the major part thereof, of whom twelve were obliged to 
be fent a(hore to (ick quarters. That the crew was fur> 
ther reduced by the defertion of fix men on the aid of 
O6lober 1 799, which defertion was occafioned by the fear 
of the diforder on board the fiiip : and by fuch defertion the 
faid fix men forfeited their clothes and the wages then due 
to them. That the mailer of the (hip ufed every poffible 
exertion to fupply the deficiency of hands and to. proceed 
to fea ; but the (hip did not proceed according to the faid 
orders, being unable to procure a fufficient number of 
proper hands to navigate her ; for which reafon it was 
wholly impra^icable to proceed on the voyage from Que- 
bec to Halifax : wherefore the troops and other perfons 
fent on board as lad mentioned were difembarked on the 
15th of November 1799; and the (hip was laid up on 
fliore till the 16th of May in the year i8co. Where* 
upon, on the 15th of April 1801, upon the fame being 
made appear, the faid commiffioners did mul£t and make 
an abatement out of the freight and pay of the (hip of 
the fum of 2,418/. the fame being then by the faid com* 
miffioners adjudged fit and reafonable in that behalf; 
whereof the plaintiff had notice. But whether, dec. 
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“ claufe ill the charter-party Hated in the plea, which pro- 
- 8eai-»oii ^ 

vides that “ upon hft of time^ breach of orders^ or negleB of 

and Otlitn. ** duty of the mailer, or from the Jhip's inability to execute 
** or proceed on the fervice^ being made appear to the com** 
** miflioners, they ihall be at liberty to mulSi or nuiit 
**' fitch abatement out of the freight as they (hall adjudge 
** fit and reafuiiable.’* And the quellion will be, Whe- 
ther the commiiTioners mull not (hew a good legal caufe 
to warrant the cxercife of the diferetion veiled in them of 
mulfling or making an abatement in the freight. The 
charter-party, being a commercial inilrument, mud be 
conllrued liberally, and according to the true fpitit as 
well as letter of it. Four indances are dated in which 
the power of mul£ling in diferetion is to be exercifed } 
I. upon lofs'of time; 2. upon breach of orders ; 3. from 
negle£l of duty ; 4. from the (hip’s inability to proceed 
on the fervice. But nothing is dated in the fpecial ver- 
dict which will warrant the mul£l upon either of thofe 
grounds, ill, ** Loft of time*' mud mean wilful or ne- 
gligent lofa of time, which is not found by the verdi£l. 
It cannot be conllrued to mean lofs of time from wind or 
weather or other accident beyond the control of the 
mader and crew, adly, “ Breach of orders" mud be un- 
derdood to mean breach of legal and praSlicable orders. 
For a breach of an order to throw a perfon overboard 
would not fubje£l the party to be mulled. So, 3dly, 
** Neglect of duty" of the mader mud mean fome pofitive 
and wilful omiifion to do what he was bound to do and 
had the power of performing. 4thly, and ladly, " The 
**Jhip*s inability to execute or proceed on the fervied* cannot 
mean inability in the abdradl from whatever caufe it 
might arife, but mod In reafon be confined to an intrinfic 

inability 
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inability of the Ihip itfclf to perform the ftipulated vOjragR 
and fervice, as from nut being fca*worthy, want of ne* 
ceOary apparel, and the like. Nothing of this fort is 
found by the jury: but the fubftance of the fpccial ver« 
di£k is that the flrip failed from Cork on the voyage fully 
provided in all rcfpedls. and arrived at her lirft 

deftined port : but that during the voyage the fmall pox, 
which had been introduced on board without any default 
of the mafter, made fuch ravages amongll the crew, that 
the further profecutioii of the fervice for a certain time 
became phyGcally impolEble, for want of a fuflicient num- 
ber of failors to navigate her. The caufe, therefore, of 
the non-pcrformance of the order to proceed arofe either 
from the of the defendants or thofo a£ling under their 
dire£lions, in fending perfons on board who were infcfled 
with the diforder, or at lead from the a£l of God ; and 
in cither cafe the plaintiff would be excufed from the per- 
formance of the condition, as is faid in Co. IJtt. loO, a. 
There was no default in the inader : he was bound to take 
on board fuch perfons as were ordered to embark : and 
when he was afterwards directed to proceed to Halifax it 
is found that he ufed every poffible exertion to fupply the 
deficiency of hands occafioned by ficknefs and defertion, 
and to proceed to fea, but that for want of a fufEcient 
crew it was wholly impra£licable for him to comply with 
the order. Nothing appears in the charter party to (hew 
that the plaintiff was meant to be an infurcr as well as 
freighter for the voyage. In Hotham v. Tht Eajl India 
Company (a), it was confidered that a freighter was not an 
infurer ; and that a ftipulation on the part of fl>ip. owners 
to be liable only fpr ihip -damage did not include damage 
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by the a£b of God, as by dorms, but fuch only as was 
incurrtd by their own or their fervants* default, as from 
defers in the (hip or improper dowage. He alfo men- 
tioned a cafe of the executors of Wilhmfin againd the 
commiflioners of the navy (a), where upon a fimilar 

quedioti 

(s) Tlie firA trial waa before Lord Mamftid at the fittings after Hilary term 
17(5 a* CuiUballt when a verdi£^ was found fur the iilalntiff*, againfi the 
diredlions of his lordfliip. A new trial was granted in Eafter term, a 5 Cio, 3. 
and a repleader alfo awarded. The cafe referred to at the bar was upon the 
iecond trial. By a note which 1 toclc of the fir ft trial, it appears that 
the firft count of the declaiatioA fiated in fubftance that the plaintiffs* tefta* 
Cor, being the owner of a fiiip, chattered her to the commiflioners of the navy 
as a tranfport to carry provifions to Amtr 'ica ; that (he was ordered to proceed 
to Halifax \ and that the veflel accordingly proceeded in her way thither j 
but that owing to bad weather the captain, after making feveral fruitlefsac^ 
cempts to reach IJalfax^ was obliged in order to prefeive the fiiip and crew to 
bear away for BarhadHi\ that tlie commi/liontrs of the navy, according to 
the flipulation& of the char(er»party, exciclfed their authority as arbitrators, 
and unjullly and without good reafon mul<Sled him the funi of 7C0/. (the 
whole freight) for not having performed hi'i voyage ^ for which fum the 
action was brought. Tlieie were fevcial other counts to the fame purpofe. 
The defendants pleaded the general ifluc, and alfo pleaded fpecially all the 
orders and the breach of them, and th.it theic was a provifo in the charter, 
party, chat if it le aptcar to the conrimiflioiicrs that there had 

been any neglect of dury m breach of orders in the captain of the vcfTcl, the 
conimiffioncra ihould have power to mulct him in fo much money as they 
Aould chink proper, Src. \ that it had been Jo madt appear to them^ and they 
had cxctclfed th;ir power accordingly to the amount fiated. To this latter the 
plaintiffs replied, that it was not Jo made appear U the czmmjjionert^ on which, 
iffue was joined. Lord Marafie'.d ihcught that vhis replication might have been 
demurred to; and he inilruiAed the jury that they muff convidithe commif* 
fioners of corrupt behaviour if by their veididi they fatd that it did not appear^ 
to them that the captain had been guilty of negkdl of duty or breach of or* 
ders; that It was a different thing what appeared to them, the jury^ from 
what appeared to the commiflioners ; the jury might have different evidence laid 
before them ; and even the fame fadbi might make different impreflionsondif* 
f::eot qien's jutigmencs. He s!fo obferved upon d'.c nKrits of the cafe, that the 

brethren 



IN THE Forty-third Year of GEORGE III. 


■ M2 


queflion rerpedtng the right of the commiflioners to 
niul£l the owner on account of the velTel having borne 
away to the Indies indead of going to Hulifax accord- 
ing to orders, it being proved at lad to the fatisfa£lion of 
Lord Mansjieldt afhded by the advice of Admiral Camp^ 
Mly that the captain was condraitied to do fo by drefs of 
weather for the fafety of the fliip and crew, the plaintiffs 
recovered a verdi£l; under his lordfhip’s direflions. 

Lawrence J- obferved, that the quedion here was not 
whether the commiflioners might mulEi the plaintiff as 
for wilful breach of orders or negle^f of duty ; but whe- 
ther it were not competent to the parties to agree, that if 
by any means that which the plaintiff undertook to per- 
form were not done, though nobody were to blame, yet 
there ihould be an abatement of the freight to be fettled 
in the diferetion of the commiflioners ? In other words, 
that the lofs Ihould be borne by both parties. 

Grose J. It was confidered that lofles might artfe 
from direff breach of duty, or negligence of the captain, 
or from accident, or neceflity, or from mixed caufes; of 
all which the commiflioners, who have no perfonal in- 
tered at ijkake, might be confidered qs competent and fair 
judges. 

Wood for the defendants. The meaning of the provifo is, 
that in certain dipulated cafes where the public fervice was 
not performed, though in fome indances without the de- 


brethren nf the Trinity Houre, who eHifled hlin» were of opinion that the 
captain wai not compelled to go to the iVeft and if the jury were of 

chat opinion they would find for the defendant* The juryp howerer^ found 
i general fcrdift for the plaintifif • 
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fault of the mailer or veiTely the commiiOoners fliould 
have power to mulR or make an abatement in the freight. 
The very ufe of thefe two terms (hews that the parties 
looked as well to loifes without, as by the delinquency of 
thofe concerned. The power was to be exercifed in cafe 
jai the Jbip*s inability to execute or procefd on the fervice } and 
the fa£l found is that (he was not able to proceed on her 
voyage for want of a fufficient crew to navigate her. It 
was the plaintiff’s duty, and he covenanted to have a full 
complement of men always on board. And the defertion 
of the men can be no excufe for the non-performance of 
an exprefs covenant to provide them ; nor even the a£l of 
God ; for in cafe of death, (icknefs, or the like, tlie plain- 
tiff was bound to provide others. When he entered ipto 
the contra£l he knew that contingencies of this fort were 
likely to happen ; and he might either have guarded 
againll the event by a fupernumerary complement of men, 
or by offering additional wages on the fpot. Where the 
law impofes an obligation, the a£l of God intervening to 
prevent the performance will 'indeed excufe the party ; 
but not where he contrails to do an a£l. All. 27. Tay- 
lor's cafe^ 4 Leon. 31. I Roll. Abr. 450. Condition, pi. 8. 
The cafe of the carrier Is an exception ; but even he is 
liable for lofs happening by an armed force which he can- 
not refifl } though no blame be imputable to him. There is 
no pretence to fay that the difability which enfued is to be 
attributed to the a£l of the defendants in fending any perfon 
with the fmall pox on board the fliip : it was unknown to 
them, and no ohje£lion was made at the time. No quef- 
tion can arife on the reafonablenefs of the abatement, 
which was only of half the freight during the time the 
(hip was laid up, when th^re was no wear and tear, nor 
wages of feamen nmmng. 
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Cq/j^lis in reply obferved, that an ahatemmt in the 
freight operated to all intents and purpofes as a mulSt, 
and was ufed fynonimoufly : in either cafe it was fub« 
traffing from the fum which tlie plaintiff w'ould other* 
wife be entitled to receive. That the defertion, if it could 
be fo called which arofe from a juftifiable motive to avoid 
pellilence and death, was attributable folely to the dif- 
eafe which prevailed, which at any rate was the a£l of 
God i and the diflinflion taken in Co. Lit. 206. a. is, that 
if the condition be impoflible at the time of making it the 
obligation is (ingle ; but if it be poflible at the time, and 
before it can be performed it become impolTible by the 
a£): of God or of the law, there the obligation is faved. 
Now here the impofTibility of performing the fervice from 
the caufe dated is exprcfsly found; for it is dated that 
the mader ufed every pojfible exertion to fupply the de- 
ficiency of hands and proceed to fea, but that he could 
not procure them. 
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Lord Ellenborough C. J. having been coacerned in 
Uie caufe gave no opinion. 


Gross J. The quedion meant to be raifed by the fpe- 
cial verdi£l; is. Whether under the circumdances of the 
cafe it were in the power of the commiflioners within the 
meaning of the charter-party ** to mul£t or make an abater 
« ment out of the freight of the (hip,” in confequence of 
her inability to execute the fervice and proceed on her 
voyage according to orders ? In confidering what is the 
true condru&ion of the charter-party in this refpe£I it is 
neceflary to look to the feveral provifions and dipulations 
of the parties in this contra^ ; and then fee how thofe 
words apply to them. By this charter-party the defend- 
ants 
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1803. ants engaged the plaintiflF’s velTel in the tranfport fervicc 
^ of the Crown, and the plaintlflF engaged to receive all fuch 

agamft foldicrs, &c. as Ihould be ordered on board, and proceed 
a^Othen. with them to the places of their deftination, and there 
land them, and fo to receive others again and proceed in 
like manner, till difcharged from the king’s fervicc. The 
veflel was to be equipped in a certain manner neccHary 
for fuch a voyage, and manned in a certain proportion to 
the tonnage, and it was particularly flipulated that during 
the fervice the whole number cf men, that is of the crew, 
were to be conjlautly on hoard : and in order to infure atten* 
tion to the performance of this, a regular book was to be 
kept of the entries and difeharges of the fcamen. For 
this a certain freight was to be paid for twelve months, 
provided the Qiip ihould not be lofl: or captured within 
that period, in either of which events a proportionable 
fum only was to be paid for the time fhe was employed : 
and if (he were continued in the fervice beyond the period 
mentioned, freight was to be paid according to the rate of 
other coppered (hips, Ac. Then comes the provifo in 
queilion, that ** upon lofs of time, breach of orders, 
“ or neg]e£f of duty by the matter, or from the Jhifs ina- 
** bUity to execute or proceed on the fervice (not fpepifying 
from what fuch inability might or inight not proceed), 
** the commillioners (hould have liberty to mulPl or make 
** fuch abatement out of the freight as by them Ihould be 
*< adjudged ht and reafonable.” According to this an 
abatement might be made for lofs of timef which might 
or might not be occafloned by the fault of the mailer i 
for ** breach of orders,” which mutt be by his default ; 
for ** neglefl of duty,” wliich mutt alfo be attributable to 
default; or for inability of the (hip,” which might 
;)rife from different caufes, from wilful mifcondufl, oy 

ncfilefl. 
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negled, from neceflity, or from mixed caufes. The terms 1803* 
ufed in this laft claufe arc certainly large enough to in« “■ 

elude caufes which might or might not happen from de- 
fault : and in all thefe cafes the commiffioners were to ^'otbil^ 
form their judgment, and might mul£^ or make abate- 
ment as they (hould judge fit and reafonable under the 
circumftances ; they being conftituted arbitrators and 
judges as between the fliip-owner and the public. Upon 
looking accurately into the charter-party this is not the 
only inftance to be found where the plaintiff by the very 
terms of his agreement was liable to fuffer from the a£f 
of God ; for he exprefsly covenants that the nvhoU num- 
ber of the crew (hall be conftantly on board. He took 
upon himfclf therefore to keep up a certain number of 
men at all events, and was therefore bound to provide 
againft the contingency of any of them dying, as by 
taking an extra number of hands on board. It was no 
improbable event that difeafe might take off fome in the 
courfc of a long voyage ; but if the owner will enter into 
fuch a covenant he muft provide accordingly. Entries 
were to be made of the number of men on board for the 
very purpofe of enabling the commiffioners to fee whe- 
ther the ftipulated number had been kept up, that in cafe 
of the inability of the (hip to execute the fervice from de- 
ficiency of numbers in the crew, they might judge whe- 
ther or not it were proper to make any abatement in the 
freight. It may feem hard at firft fight that a party 
fhould be hurt by the a£k of God j but as he might cove- 
nant to indemnify another againft it at all events, Co he 
might agree to refer it to the judgment of the commiiEon- 
ers umler view of all the circumlbinces to fay on whom and 
in what proportion fuch a lofs (hould fall. (He then 
ftated the feveral fa^s found by the fpecial verdiA $ ob- . 
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ferving with refpeQ to the defertion of the Teamen at 
^wbee^) The defertion of the men might or might not 
be the caufe of the (hip's inability to proceed on the 
fervice, and it might or might not happen by the default 
of the mailer : of that the commiflioners were to judge. 
The fad, however, of the (hip’s inability to proceed is 
exprefsly dated, which is one of the caufes for which by 
the terms of the provifo the commidioners were to be at 
liberty to muldl or make abatement in the freight. The 
cafe being brought within the terms of the provifo in the 
covenant they had a right to form their judgment upon 
it ; and if they thought it a fair cafe for making an abate- 
ment, no obje£lion can be made to it. Nothing can be 
more reafonable than that there (hould be a fair tribunal 
to decide between the public and the owner whether the 
failure of the public fcrvice have happened by the default 
of the contraflor, or by accident, whether any abatement 
(hould be made in the price to be paid, and if any, to ap- 
portion the lofs accordingly. The only queftion here is. 
Whether this were fuch an inability of the (hip as would 
give the commiiTioners juiifdi£lion to inquire into it, and 
fuch for which, within the true intent of the contracling 
parties, the commiflioners might make an abatement ? 1 
think it was, and confequently that the defendants were 
entitled to retain the money (b abated. 

Lawrence J. The queftion arifes on the conftruc* 
tion of the claufe of the charter-party Cet forth in the 
(jpecial plea, and it has been properly ob&rved that if this 
were not a cafe in which the commiflioners had a jttrif> 
dUIuNi to muUk or make ;AatcmeiK, we cannot take into 
cnnfitkration whether the judgment they have formed 
w«re tbc athituum bottorum viroriun j for if dicy had no 

jurirdi^ion 
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jurifdiflion, their decifion, howcrer reafonable, cannot 1803. 

avail. The charter>party has provided for certain cafes ' 

* * Bbatsoii 

in which the commilfioners are to arbitrate between the 

<hip>owner and the public. The three (irft cafes are put and '(Aten, 

out of the queftion,' which has been argued on the fourth, 
and it comes to this ; What is the meaning of the word 
inability as ufed in the latter part of the provifo ? and if 
the w'ant of a crew to navigate the velfel be a cafe within 
the meaning of the term inability as there ufed ? for it is 
admitted it the true con(lru£lion of the word inability 
extend to the cafe found by this fpecial verdi^V, that the 
charter-party lias given jurifdi£lton to the commiflioners 
to muliSl or make abatement in the freight. This con- 
{lru£lion is, however, contended againll as making the 
owner an infurer, which he was fiid not to be in the cafe 
of Hctham v. ’The Maft India Company but there is a ma- 
terial diflin£lion between the two cafes ; for there the 
quedlun arefe in rcfpcfl of damage to the cargo i and in 
effect it was only faid that the Jhip-ov/tm was not an in- 
furcr of the cargo laden on board. But it Is in common 
experience that the owners of fliips arc in fome fort their 
own infurers } and to fay otherwife in this cafe would be 
to make the cominiflloncrs thcmfelves infurers of the abi- 
lity of the fliip. Then it is faid that inability here means 
fome Jefe^ in the //jip itfelf^ like a want of fea-worthinefs: 
but a deficiency of the crew is in its effedt fomething like 
want of fca-worthinefs i for an inability to navigate is the 
confequence of both : and the term inability may fairly be 
taken to mean not only an inability in refpedt of the tackle 
and hull of the fhip, but alfo for want of a fufheient crew 
to navigate her. To give jurifdidtion to the commilfioners 
the inability need not arife from any mifcondudl in the 
mailer^ but it may arife from accidents at fea, which may 

render 
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render the (hip unable to execute the fervice required of 
her. And the commillioners are empowered to judge 
not merely what mulU they may impofe, but what abate- 
ment fliould be made in the fpecific cafes. The meaning 
of thofe feveral terms was that in cafes of mifconduQ 
they might impofe a Jine^ and in cafes of mere non-per- 
formance of the fcrvice required which might happen 
from accidents they might determine fairly what abate- 
ment (hould be made of the fum to be paid by the public 
in that refpc£l. And in the prcfent inllanee I could not 
fay, if that were for our confideration, that they have 
judged unfairly in determining that an abatement (hould 
be made of half the freight during the time that the (hip 
was lying by at ^/ebec doing no fervice, and incurring 
few and trilling expences. 

Le Blanc J. The qucllion turns on what (hall be 
conlldered as ittabHUy of the (l>ip to execute or proceed on 
the fcrvice. 'rius, it is contended, mull arife from fome 
intrinlic dcfe£l in the fliip itfclf, or from the default of the 
mailer, othorwife the plaintilF is entitled to recover his 
whole freight. But this could not be the meaning of the 
parties : for a certain fum was llipulated to be paid for 
freight for the lirll twelve months, with a provifo, that 
the (hip (hould not be lojl or captured within that time, in 
either of which events there was to be an abatement pro 
ratd. So that it is clear that the plaintilF was in fome re- 
fpe£ls to (land his own infurer againll lofs or capture, 
either of which might happen without any default, and 
for which an abatement was to be made. Then in the 
fame claufe in which the plaintilF covenants that the (hip 
fhall be well apparelled, &c. follows the provifo in que(^ 
tion. And the queftion is, Whether hstving a crew ora 

board 
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board to navigate the veifel be efllential to the abilify of the 
Ihip, that iS| the ability of the (litp to do the thing under- 
taken to be done by the plaintiff. If the fliip be not able 
Ao do that for which (lie was hired, whether that inability 
proceed from w^ant of necelTtry tackle or men, (he is 
equally unable to perform or execute the fcrvicc. But 
it i« faid that this happened from caufes for which the 
mailer was not in fault. Suppofing, however, that from 
this very circumftancc the (hip had been loll at fca, it is 
clear that by the claufe before mentioned an abatement 
would have been made for all the reft of the time for 
which the fiiip was engaged. But here it is left to the 
judgment of tlie commilGoncrs to determine what pro- 
portion of the lofs furtained by the non* performance of 
the fervice (hall be borne by the plaintiff. And the qiief- 
tion here merely is. Whether the Forum to which the 
parties t'iemfelves have referred the qucHion of inability 
of the fliip had jurifdi£lion to acl in this cafe ? Wc can- 
not examine whether their judgment were proper. Ami 
if wc muft, as I think, fay that the luant of kamh to navi^ 
gate the Jhip was an inability of the Jlnp to execute or proceed 
on the fer*uice^ then the commillioners had jurifdiflion to 
make the abatement which they have done. 

Judgment for the Defendants. 
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Drake, Clerk, againfl Mitchell and Others^ 

'yUE plaintiiF declared in covenant againft three de« One of three 
fendants upon an indenture of demife, whereby on 
the ayth of jiprii 1797 he leafed, bargained, and fold to 

fccared by the 

covenant, on which bill judginent is recovered ; held fuch judgment to be no bar to an adlioo of 
covenant againft the three $ fuch bill, though ftated to have hwi given fw the fayment tmd in 
Jathfaftton of the debt, not bebg averred to have kua seceyted as fitUfdQmn^ nor to have 
ducei ii in faff, 

the 
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1803. the defendants certain coal mines at Blaekhillt in the pa- 
rilh of Halifatt in the county of Tork, for the term of one 
hundred years» with liberty to work the fame and carry 

MitCMILL t 1 r 1 ^ 

mi Other*, sway the chals for their own ufe, and fink lhafts> &o. 

Habendum to the three defendantSy their executors^ &c. 
without paying any rent or confideration fur the fame to 
the plaintiiFy his heirs, &c. other, than the fum of 917/. 
lot- pd.y thereinafter covenanted tu be paid to him by the 
defendants, their executors, &c. And the defendants did 
thereby covenant with the plaintiff, his heirs, &c. that 
they the defendants, their heirs, executors, &c. (hould 
pay to the plaintiff, his executors, &c. the faid fum of 9 1 7 /. 
10/. pd. in full for the purchafeand price of the demifed 
coals, mines, &c. by fix inftalments of 152/. 18/. 5^</. 
the firfi, on the 13th of Ju/y 1798, the fecond on the 
fecond Tkurfday in July 1 799, &c. The declaration then 
dated that the defendants entered by virtue of the faid 
demife and became poffefled of the premifes, and 
alleged a breach by the non-payment of the fecond indal» 
mcnt. 

Plea. As to 41/. 16/. a'd. part of the faid 152/. 
i8j. 5 id. that the defendants paid the fame to the plain- 
tiff; and as to iit/. 2/. 3d., the refidue, they pleaded 
that for the payment and in fatisfaSiion thereof the faid John 
Mitchell (one of the defendants), theretofore, to wit, on 
ihe^ioth of July 1800, at Halifax^ &c. made his promif- 
foxy note in writing, dated the fame day and year, and 
then and there delivered the faid note to the plaintiff, by 
which faid note he the faid John tlien and there promifed 
to pay, fix weeks after date, to the plaintiff or order, 
III/. 2/. 3d. value received at Mefirs. B. &c. London^ 
by means whereof, and by force of the ftatute, &c. he 
the hud John became liable to pay to the plaintiff the faid 
a fum 
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fum in the faid note contained, &c. and being lb liable 
he promifed to pay him, &c« (The plea then fet forth in 
like manner a bill of exchange given by the defendant 
John Mitchell to the plaintiff for the fame furo, which 
when prefented was refufed payment by the drawers); and 
that the plaintiff, for the recovery of the damages which 
he had fuflained by rcafon of the non>performance of the 
faid promifes and undertakings, afterwards, in Michaelmas 
term 41 Geo. "^./ued the defendant John Mitchell in B. R. 
in an a£lion on the cafe on promifes j and fuch proceedings 
were ihereitpon_ had at the fuit of the plaintiff againft the 
fiid John in that behalf in the faid court, that afterwards, 
in Hilary term 41 Geo. 3. the plaintiff, by the confideration 
and judgment of the faid Court, recovered againd the faid 
John 136/. tor. for his damages which he had fuflained, 
as well by the non-performance of the faid promifes and 
undertakings as for his cofls, &c. as by the record there- 
of remaining in the fiid court, &c. more fully appears; 
which faid verdicl (a) Hill remains in force and efl'cdl, not 
reverfed or annulled. And this, &c. 

The replication took iflue on the patt-payment of the 
41 /. i6s. 2td. in the pica mentioned, and as to the re- 
fidue of the pica relating to the fum of ml. 2s. 3</. 
the phtintiff demurred generally ; on which there was 
joinder. 

Ttampier in fupport of the demurrer. The plea is bad, 
not being pleaded as payment, or as fatisfadlion ; for no 

(li) Lord E'iiuh tough i-bferved, tha: it was net faid wh’ch fild Jt»ifgfntnt 
ftill lemains in fo-cc,'’ «c. and aiTced if his copy of thr picadinvs wci;; light, 
for the defendant f^id, that the v.ord verdict bud been u(ed by mllfalce S 
but that was not aliigned as lyiecial cauf; of denriirrer. hnrd Eitenit^tough 
then iybferv' dj that the allegation might be confideredas immatesia)| ibe wncid 
mtrdiH not having bren before mentioned, 

VoL. III. T 
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fstisfaAion is averred : but if it were, it would be in fa*< 
tbfadion of damages t whereas the matter is pleaded in 
bar ; and therefore tlie recovery in the a£lion on the bill 
of exchange mud be infilled on as an exltnguijljment of the 
debt due under the covenant. But the debt could only be 
extinguillicd .by following it up to judgment on the cove- 
nant out of which it arifes } or by taking a remedy for it 
of a higher nature. The doclcine of extinguilhaient 
cannot apply where z party having two remedies, one on 
one indrument and another on another, follows one only 
up to judgment : in that cafe the ocher is referved to him ; 
there being no payment or fruit of the judgment re- 
covered. If the note or bill were taken for the money 
due under the covenant, it could at mod only fufpend the 
t£lion on the covenant till the day of payment upon the 
note or bill arrived} but when the day ai:ivcd and no 
payment was made, the plaintiff had his remedy on the 
note or bill againll the one defendant and his a£lion of 
covenant againd all three } and might purfue his remedy 
on each to judgment, till he had obtained real fatisfadlion. 
[Lord Ellenhorough. Does it necedarily follow that the 
phiintid' did recover upon the note or bill ? It might be 
upon other promifes.] Other promifes are mentioned, 
and the recovery is dated to have been for the faid pro* 
mifes and undertakings, amongd other promifes and un- 
dertakings by the faid Jobn^ See. But even taking the 
recovery to have been on the bill or note, yet thofe being 
only fimple contrail debts could not extinguilh the cove- 
nant : the remedies dill continued concurrent, and juylg- 
meat on one would not bar the other till the plaintiff had 
tile real fatisfadlion of payment, and not the fidlitious one 
of judgmenti In McDonald v. Bovingten^d) it waebolden 


(a) 4 Tern Rep, 8*5, 


that 
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that an acceptor of a bill who had been dlfcharged under 1803. 
the Lords’ A€t from execution in an action at the fuit of ' " ' 
the holder might afterwards be charged in execution 
Again at the fuit of the drawer, againft whom tlie holder 
had recovered upon the bill in the mean time. Lord 
Kenyon faid that having taken the acceptor in execution 
was a mere formal fatisfa£Uon to the holder, not like 
a£tual payment. In the cafe of a mortgage with a bond 
given to fecure the amount, judgment on the covenant is 
no bar to an action on the bond. So an acceptance of a 
ftatute (laple fur a debt due on a bond is no merger of the 
bond, though of a higher nature. BranthtuaU v. Corn- 
xvalleys, cited and approved of in Higgens* cafe (a), con- 
trary to what is faid in Bajjl't v. Woody Lit. Rep. 17. for 
which Dy. is cited, but no fuch palTage is to be found 
there (6). Befides, here the parties againft whom the 
pUintiflf had his feveral remedies are not the fame, the 
bill having been given by one only of the covenantors : 
and therefore judgment againft the one on the bill, which 
Uras not accepted in fatisfa£tion of the covenant cannot 
be a merger of the covenant by the three. As it is faid 
in the fame cafe of Higgens (c). and in Brown v. Woot* 
ton (</}. that where two are bound jointly and feverally. 
and the obligee has judgment againft one. that is no bat 
againft the other until fatisfadlion. 

Wood contri. Judgment againft one of feveral cove- 
nantors for the fame debt amounts to an extinguifhment 
of the covenant againft all. As to the objeAion that 
there is no averment that the bill was accepted in fatisfac- 

(«) 6 Coo 44. h. 45* {h) Vide ii. ho //# 132. 

(«} 6 Gfc 4^s (d) Cm* Jaso 74« 

T 2 tion 
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>803* tion of the demand} it is averred to have been given as to 
1 1 1 /. 2 /. 3 J. part of the fame, /or the payment and in fa* 
tisfaSlion thereof \ which is not denied, but (lands admit- 

MlTCNElt 

and Other*, ted on the record. If it had not been fu given, but only 
as a collateral fecurity for the performance of the cove- 
nant, iflTue (hould have been taken on that averment. 
[Lawrence J. It (hould alfo have been averred in the 
plea that it was accepted in fatisfa£lion.] If it had been 
pleaded as accord and fatisfadlion it mud have been fo 
dated ; and if nothing had been done upon the bill, it 
would not have been fatisfa£lion, though pleaded as fuch : 
but after proceeding to judgment upon it, it becomes a 
fecurity of a higher nature, and therefore operates as a 
merger or extinguilhment of the fame demand under the 
covenant ; as in Baffet v. Wood {a). The ground of the 
cafe cited from 6 Co, 44. b. 45. b. that a (latute daple was 
no merger of a bond for the fame debt, was that the da- 
tute was in e(Fe^ of no higher fecurity than the bond it- 
felf, being no more than a bond recorded, and that one 
bond, whether recorded or not, could not merge another. 
But a judgment recovered, in whatever form of a£lion, is a 
fecurity of a higher nature than a covenant } and all judg- 
ments recovered are of an equal nature. In AJJjbroohe v. 
^nape (^) it was agreed by all the judices, that if one 
bound in an obligation promife to pay the money, 
alTumpHt will lie ; and if he recover all in damages^ this 
(hall be a bar in debt upon the obligation. [Lord Ellens 
borough and Grofe J. That mud mean if he recover pay- 
ment t it does not fay if he merely recover judgment that it 
will be a bar.] That does not appear : it feems rather 
from the book that the mwery < 4 i/nrtg«, which mud mean 


"the 


(d) L\t. H'p. 17. 


Cro, £i/». 14a. 
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the judgment, (hall be a bar. And in Pyers v. Turner (a), 
Mrhere the fon was bound in an obligation to the plain- 
tiff’s inte(late> and the defendant (the father) promifed to 
pay if time were given him ; Gawdy J. faid that a reeo» 
very in that aflion would be a bar in debt on the bond 
againfl the fon. [Lawrence J. It appears that the judg- 
ment for the plaintiff was afterwards reverfed in the Ex- 
chequer-chamber.] In Pudfey'& c.ife {h), one being indebted 
on a (imple contra£V, another gave a boinl for the fame 
fum, and held that the contra£l wag determined. As 
to the obje^fion that the recovery here was had againfl 
one only, it cannot avail } for this is a Joutt covenant ) 
and therefore if there had been a recovery againfl one only 
upon it, no doubt it would have been a bar to a recovery 
againfl the others. And here it is a recovery for the fame 
demaqd *, for the recovery is upon all the undertakings 
and promifes laid, which includes therefore thofe on the 
note and bill of exchange. In Parker v. Atnys (e), in 
debt againfl two executors, a plea of judgment recovered 
againfl one of them ns ndminiflrator was holden a good 
bar. So in Brown v. IVoatton {d), a recovery againfl one 
was deemed a good bar to an aclioii of trover againfl an- 
other for the fame goods } and though it was there 
averred that the plaintiff had execution as wrll as judg- 
ment againfl the hrfl, yet the report in JTelverton fays that 
it was further agreed that the very judgtnent was a fuflicient 
bar, for trauHt in rem judicatant, 
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Dampier in reply ohferved, that in Bronvn v* Jf^ootton the 
plea not only averred a judgment recovered agaiuit tlie 

(a) C'o E!iz. 183 . 

(h) Cited ill cafe^ % Lc:n. lio. and fiid to be adjudge 4 * 

(f) 1 Lev, 261, 

Cn. Jacm 73. aod Tt!v. 67- 
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joint executor, but that the plaintiff had hit body in eaU' 
cution for the damages recovered : and there too it waa 
obferved, that an advantage was gained to the plaintiff by 
the recovery in the firfl: a£tion, in having his damages af> 
certained, which were before uncertain. And the dif- 
tinflion was exprefsly taken by the Court between a cafe 
of that fort, and where two were indebted upon an obliga* 
tion, in which cafe a recovery agaitift the one was no bar 
againft the other till fatisfa£lion. Therefore the cafe of 
AJbbrookt v. ^nap* cannot be law to the extent ftated. So 
in other cafes where taking a fecurity from a ftranger ha^ 
been faid to difeharge the original debtor, they have pro> 
ceeded on the ground that there was fome additional 
benefit gained to the creditor which operated as a good 
confideration for his agreeing to releafe his original debtor. 
But here no advantage was gained to the plaintiff by tak- 
ing the note or bill from one of the defendants ; and 
therefore they could only enure by way of collateral ftcu- 
xity, and not as fatisfaflion. And though the bill hajf 
been followed up to judgment, that is no extinguifftment 
of the debt till a real fatisfaflinn has been obtained. Still 
kfs can fuch recovery againft one operate as a difeharge 
of the covenant by all the defendants* 


Lord Ellenbokough C. J. I have always underftood 
the principle of tranfit in rein judicatam to relate only to 
the particular caufe of aclion in which the judgment is 
recovered operating as a change of remedy from its being 
of a higher nature than before. But a judgment reco- 
vered in any form of afHoti is ftill but a fecurity for the 
original caufc of a£lion, until it be made produdive in 
fatisfadlion to the party 5 and therefore till then it cannot 
operate to change any other collateral concurrent remedy 

which 
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which the party may have. If indeed one who is indebted 
upon (imple contrafl give a bond or have judgment 
againll him upon it, the (imple contra£I is merged in the 
higher fecurity. So one may agree to accept of a dilTer- 
ent fecurity in fatisfa£Iion of his debt j but it is not flated 
here that the note and bill were accepted in fatisfa£lion, 
and in themfclves they cannot operate as fuch until the 
party has received the fruits of them : and then, although 
they were not originally given in fatisfaclion of the higher 
demand, yet, ultimately producing fatisfaflion, it would 
be a bar to fo much of the prefent demand. But here 
they are neither averred to have been accepted as fatisfac- 
tion, nor to have produced it In themfclves ; and there- 
fore the matter pleaded is no bar to the aAion. 


I #03. 
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Grose J. The note or bill, not having been accepted 
as fatisfaflion for the debt, could only operate as a colla- 
teral fecurity ; and though judgment has been recovered 
on the bill, yet not having produced (btisfaAion in fa£I, 
the plaintiff may (till refort to his original remedy on the 
covenant. 


Lawrence J. Nothing has happened to alter the fitu- 
ation of the parties in refpeft of the plaintiff’s original 
remedy on the covenant. It is cleat that the bill and note 
when fird given were no fatisfaftion : and the judgment 
recovered on the bill is in itfelf no fatisfaftion until pay- 
ment be obtained upon it. 

Le Blanc J. The giving of another fecurity, which 
in itfelf would not operate as an extinguifhment of the 
original one, cannot operate as fuch by being purfued to 
judgment, unlefs itpradnee the fruit of a judgment.- 

Judgment for the PlaindlT. 

■ T4 
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Right, on the feveral Demifes of the Dean and 
Chapter of Wells, againfl Bawden and Others. 


copy ofcourtroll IN eje£Iment for lands in the parifhes of Burnham and 
of • reverfion-' Mark in the county of Somerfety tried at the laft Sum- 
(vkhohad before mcr aflizcs at Wellsy before Graham B., in which there 
the premifo)" were three demifes in the declaration, all from the dean 
fir 7 hi“Za^B. and chapter of W'el/s, the firfl on the ift of Augujl 1796, 
fecond on the 8th of “June 1801, the laft on the t4th 
lift ajntktr tf April i8o2 t a ver«H£t was found for the leflbrs of the 

them longefl having * 

Juitiffivily, ac- plaintiff, fubie£l to tlie opinion of this Court on the fol- 

cording tu the ^ ^ 

cuSoin, &c. re- lowing cafe ; 

andSf. rent; A. The premifcs in queftion are fltuated in the pariflies of 
legal *e*ftatVin Burnham and Marky and are a cuftomary tenement, part 
TO7the"eeft"uy *he parfonage manor of Burnhamy and have immemo- 
?i^no*cuftom'To hcen granted and demifed by copy of court roll, 

enable them to and have paflcd and been holden thereby. The leflbrs 

to cake ; ^ ^ ^ t * • • i r 

although they pf thc plaintiff are feiffd in fee of the manor in right or 
were Rated t-> be , . , , o r i i • 

admitted thtir chuTch. Ihecultom of the manor has imrnemc- 


The premifes in queflion are (ituated in the pariflies of 
Burnham and Marh^ and are a cuftomary tenement, part 
of the parfonage manor of Burnham^ and have immemo- 


and have paflcd and been holden thereby. The IcflTors 
pf thc plaintiff are feifed in fee of the manor in right of 


AnrthJS in *0 cuftonviry copyholds for three 

thc'fine*p/d bj copy, and as many in reverfion as the hmdlord 

the g andLther, and tenant Can acree for. At the death of every tenant 
thr. loiu fuiFcied ® 

the Aril in fuc- dvini; feifcd of a cuftomary tenement there is due to the 
ceRion of the ^ i • 

ccihiy sue v'es lord, for an hcriotjthe bed goods of the tenant lo dying; 

upon thc death aiul tlic wulow of fuch iciiant IS to cnjoy thc laul tenc- 

ther.'lndteceivtd Hicnt during her widowhood. In the year 1 705 the pre- 

fronfhira'i'iil h« mifes in queftion were holden \)y Robert Buxvden for his 

death ! yet he not ^jti^ remainder to Afary his wife and Robert his fon, 

dying of ' ^ 

the legal eAate, fucccflively. On the Joth of June 1 705 William Batvdeny 
his widow could « • i t \ 

not claim her aiiothcr fon of the faid Robert Baivden thc father, pur- 
free bench ac- 
cording to thecuRom. Nor did foch rrcc'pt of rent from the ceftuy qud vie conftinite a teuanty 
from year to year, fo as to entitle his widow to notice lo qui% the rent not being leceived as be- 
tween landlord and tenant, but atuibuuble to another conlidcration. 

chafed 
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chafed of the lords for a fine of lol. a reverfionary interefl 
in the premifes in queflion after the then exiiling lives : 
and at a manor court duly holden on the fame day the 
lords gr.mted the following copy : ** To this court comes 
William Bawdet^ ., ion of R9bert Bawdtn^ and, of the allign> 
ment of the faid Robert the father, took of the faid lords 
the reverfion of one ttrnement containing twelve acres of 
land or pallurc in Watch-fen^ and four acres of land in 
the weft part of Broadbnrp^ with the appurtenances, with- 
in the manor aforefaid, now in the tenure of the faid 
Robert Baivden the father, and after him the remainder 
thereof to Mary his wife and Robert his fon, for the term 
of their lives fuccedlvely ; to liave and to hold the faid 
reverfion and all and Angular the aforefaid premifes with 
the appurtenances to him the faid William ButvdenznA to 
Hercules Baivden his brother, and Elizabeth Bawden his 
After, for the term of tlieir lives and the life of the longeft 
liver of them, fucceftively, and according to the cuftoin 
of the faid manor, as foon and immediately as the fame 
(hall fall in after the death,* furrender, or forfeiture of 
the faid Robert Bawden the father, Mary his wife, and 
Robert the fon, by the rents, cuftoms, fuits, and fervices 
therefore formerly owing and lawfully accuftumed, and 
by the beft goods or belt bead for an heriot when it (hall 
happen, or three pounds of lawful money at the will and 
ele^ion of the lords aforefaid } and alfo by the fcouring 
and digging the rivers of the lords aforefaid, when and 
as often as it Oiall be neceftary as they (hould be required 
thereto, And for having fuch eftate and intereft in the 
laid reverAon of the premifes, the faid William Bawden 
the fon gives to the faid lords, for a fine, lol. to them in 
hand paid: and fo ^9 well he, as Hercules his brother, 
and Elizabeth his lifter^ an; admitted tenants as in rever- 
I (ion ; 
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fidtt ; but their fealty is refpited until, and fo forth.** 
William Bawden paid this fine. After this grant and ad- 
ftiiiEoti) atid before the year 1710, Robert Bawden the 
father and Robert Bawden the fon died, and Elizabeth 
Bawden had married Edward Coles and had two children 
by him, Edward and Elizabeth. Edward Coles the far 
ther, on the ad of October 1710, purchafed of the faid 
lord^ for 9/. 10/. a reverlionary intered in the premifes 
in queftion after the exifting lives, for the lives of Edward 
his fon and Elizabeth his daughter ; and at a court of the 
faid manor, duly holden on that day, the faid lords by a 
copy of that date, according to the cudotn of the faid 
manor, granted the faid reverlion of the fame premifes to 
Edward and Elizabeth Coles^ the fon and daughter, for 
their lives and the life of the furvivor, fucceflively, after 
the death, furiender, or forfeiture of Mary Bawden^ 
Williom Bawden, Hercules Bawden, and Elizabeth Coles 
the mother. The copy is fimilar to that before dated ; 
and on the fame refervations Edward and Elizabeth Coles 
the fon and daughter are dated to take of the purchafe of 
Edward Coles the father } the habendum is to the fon 
and daughter ; they are dated to have been admitted te- 
nants in reverfion, and their fealty refpited; Edward, 
Coles the father is dated to have paid the fine and did pay 
it. Before 1748 Mary Bawden and Hercules Bawden 
died, and, on the death of Mary, William Bawden, the 
purchafer of the copy in 1 705 and taker under it, entered 
into the premifes in quedion under that copy, and was 
pofleded thereof accordingly, and had a fon called Robert 
Bawden. On tite 4th of July 1748 Robert Bawden the 
fon of the faid William purchafed of the lords for 13/. 
1 41. a reverfionary intered in the premifes in quedion, 
after the then exiding lives for his own life ; and at a 

court 
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court of the faid manor duly holden on that day the fa!d 
lords by a copy of that date, made according to the cuf- 
tom of the faid manor, granted the fame to him accord- 
iogly i and he is Hated in the copy to have been admitted 
tenant in reverfion. He paid the fine. I^efore 1766 
Edward Coles the fon and Robert Batvden the fon of WiU 


1803. 

Richt 

BawsiM. 


//dm died; the latter left two fons, Robert Baivden and 
William Btfivden. On the \Jl July 1766 William Bawden 
the grandfather, the taker under the copy of 1 705, being 
then in pofTellion under that copy, purehafed of the faid 
lords for 30/. a reverjtonary interefl in the premifes in 
queftion, after the then exijVtng livesy for the lives of Ro- 
bert Bauuden and William Banuden his grandfns : and at a 
court of the faid manor duly holden on that day the faid 
lords granted the following copy thereof. ** Manor of 
Burnham.— ‘I lXxg. court baron of the worfltipful the dean 
and chapter of the cathedral chprch of Wells^ lords of the 
faid manor, holden the ift of July 1766, &c. To this 
court came William Bawdetiy and took of the faid lords 
the reverfion of one tenement, containing twelve acres of 
land and pafture of Old Anjler in Watch-Feuy and four 
acres of land in the weft part of Broadharpy with the ap- 
purtenances, within the faid manor, now in the po^efllon 
of the faid William Banvden and Elizabeth (now wife of 
Ednvard Colesy late called Elizabeth Bav/den) for theip 
lives, and after them to remain to Elizabeth Coles y daugh-> 
ter of the faid Elizabeth Coles for her life ; to have and to 
hold the faid reverfion and premifes with the appurte- 
nances unto the faid William Bavodeny for the lives of Ro- 
bert Bawden and William Bawdeny fons of Robert Bawden 
deceafed, and grandfons of the faid William Bawdeny and 
for and during the life of either f /^rntjongeft living,- fue- 
e^vely^ according to the cuf^om of the faid manor, imme- 

dietiely 
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^Uly after the death, furrender, forfeiture, or other 
fooner determination of the efltnte of the faid William 
Bawden the elder, Elizabeth ColeSy and Elizabeth Coles her 
daughter, of and in the faid premifes, under the yearly 
rent of 6 s. and for an herfot the bed bead or bed goods, 
or 3 /. in money, at the will and eleflion of the faid lords 
when it (hall happen, and under all other burdens, works, 
fuits, fervices, and cudoms therefore formerly due and 
of right accudomed. And for fuch an cdate in rcver- 
(loii, fo to be had in the faid premifes as aforefaid, the 
faid William Bawden the grandfather gave to the faid lords 
a fine of 30 /. before-hand paid : and fo the faid Robert 
Bawden William Bawden the gramlfons are admitted 
TENANTS in reverfion t but their fealty is refpited, and fo 
forth,” William Bawden the grandfather paid the faid 
fine of 30/. to the lords. William Bawden the grand- 
father continued in podedion till the time of his death, 
which happened in 1771. He l*.ft a widow Mary^ who 
held the eftate for her widowhootf. She was poATcilcd of 
the premifes in quedion till the 4th fitly 1796, when (he 
died. Elizabeth Coles the mother, Elizabeth Coles the 
daughter, and William Bawden the giandfon died before 
her. Robert Bawden the grandfon was married to the 
defendant Mary Bawdetty and on the death of his grand- 
mother took poirefTion of the premifes in queftion, and 
continued in pofleirion till the 6th of fune 1801, when 
he died, leaving the faid defendant Alary Bawden his 
widow i who thereupon entered the premifes in quellion ; 
and (he and the other defendants claiming under her have 
ever (ince been and (I ill arc in pofielfion thereof. The 
parfonage of Burnhanty (exclufive of the manor,) is leafed 
out by the dean and chapter, and the leafe is novv in ex* 
ifience, and was fo at the time of the receipt of rent 

hereinaf^^ 
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hereinafter mentioned ; and the dean and chapter grant 
to the leflee of the premifes in their leafc the referred 
rents of the manor, amounting in the whole to 2/. 14/. 
a year, and referve to rhemfelves on the leafe of the par- 
fonage a grofs rent of 27/. 6 s. Sd. The leflee of the 
parfonage received under the grant in his leafe this 6 r. 
rent of Robert Banvden the grandfon, while he was in pof- 
feflion of the premifes in queftion, after the death of his 
grandmother, up to Michaelmas f 799 ; and has regularly 
paid to the deputy of the communar of the faid dean and 
chapter (which faid communar is annual oflicer of the 
faid dean and chapter, authorifed to receive their money) 
the rent of 27 /. 6/. 8 </. referved by his leafe of the par- 
fonage up to the prefeiit time. The premifes in queftion 
are of the value of 50/. a-year. No notice to quit has 
been given to the defendants ot any of them. The quef- 
tion (a) for the opinion of the Coutt was, Whether the 
plaintiflF were entitled to recover i If they were of that 
opinion, the verdi£t was to ftand ; if not, a nonfuit was to 
be entered. 

Dampier for the leflfors of the plalntilF. The defendant 
Marp Bawden claims her free bench as the widow of Ro» 
bert Bawdettf the grandfon of William Bawden^ under the 
copy of yttly 1 7<56, whereby William B. the grandfather 
took a reverfionary intereft to himfelf (after the lives 
then in being, of which his own was one) for the lives 

(d) The queltion) meant to be argued were Itated (as required by the rule 
of court) in the margin of the paper books delivered to the Judges to be. 
Whether Robert Bawdin rook under the copy of the of July 1766, thereiA 
Hatcdi fucli an eftate in the prenaifes as to entitle the defendant Mary Baw» 
den hit widow to a widowhood ellate therein ? and if not. Whether tbo 
receipt of the rents, as therein iUted| created fuch a tenancy as to entitle the 
defendants to a notice to c^uit. 
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1 893. of Robert and William Banvden his grandfons. But, firft, 
no legal aftate palTed to the ceftuy quc vies under that 

againft grant i for the habendum is to William the grandfather 
Bawp«n> ... 

only, by whom the line was paid ; and there is no cuftom 

found here for the ceftuy que vies to take in remainder; 
without which it is clear from the cafe of Smartle v. PeH» 
hallow {a) they c.in have no right; though none of the 
other Judges joined with Lord Holt in opinion that even 
fucli a cuftom would enable them to take the legal eftatc^ 
which would then be hoiden not by the copy, but by the 
cuftom. That was a ftronger cafe than this; for there 
the grant was to "T. N, and his e^tgns for three lives, yi/c* 
itjfivc; whereas here the grant is to William B. only. 
A 9eftuy que vie is a mere pillar to uphold the eftate of 
the tenant ; and as h« has not fuch a feifin as to give to 
tlic lord a heriot on his death, fo neither has he fuch as 
will enable his widow to claim her free bench ; both 
which incidents are cllcniial to the tenant’s eftate, ac- 
cording to the cuftom. It might indeed have been con- 
fulcred that as IVilliani Baivden the grandfather paid the 
fine for this reverftonary intereft, he took an equitable 
ellatti during the lives of the ceftuy que vies, and that if 
an ejcclment had been brought againft tbofe claiming 
under him during that period, the Court of Chancery 
would have interfered by injunction ; but this eje^ment 
Was not brought till after the death of both the ceftuy que 
vies in that copy. Secondly, If the ceftuy qite vies took 
tio legal eftate by the words of the grant, and none pafted 
to them by any cuftom, neither could any fuch eftate pals 
by their admittance, which was a mere nullity. The lotd 
has no authority to adnut otherwife than according to the 

{*) s LttJ 994. 6 Med, 63. and SailU s 99 » 


3 


grant! 



!n the FoaTY-THlRD YEAR OF GEORGE HI. 




grant ; it is no liiore than the of giving pofloflionf 
which is the coiifunamatlon of a prior right accoriling to 
fume legal granty but in itfelf operates nothing. In C«. 
Cop, 1 to. and 4 Co. 28. i. it is laid down that if .A. fur* 
render for lifcy and the admittance be in fee, the ellate of 
the copyholder is according to the furrendery and not ac- 
cording to the admittance ; for the lord has only a cuf- 
tomary power to make admittance according to tlie fur- 
rendery and if he go beyond that power he a£Is without a 
warranty and then his a£l is void. And fo if the furren- 
dcr be abfolutCy and the admittance conditionaly the lat- 
ter is void and the former good. So if the furrender be 
to the life of jf. S. and the lord admit y. N.f this is voidy 
and he may afterwards admit J. S. It is true that in tltcfe 
indances the rights of the tenants were invaded *, and 
here it may be faid that the reverlionary intered palled 
from the lords thcmfelves : but the legal reafuiting is the 
fame ; for in all cafes the legal edatey the fuppofed edate 
at will, pafles from the lord ; but it mud pafs in the way 
preferibed by the cudotn, and which requires it to be by 
copy of court roll, and confequently it cannot pafs by 
any other acl of the lord, fuch as admittance. Thirdly, 
It may be argued that tlie receipt of the 6 s. rent from 
Rol/t. Bawc/t'/i, the hulband of the defendant Mary^ made 
him at lead tenant from year to year, and entitled hitn 
and thofe claiming from him to fix months* notice to 
quit } as was holden in the cafe of one who became ori- 
ginally tenant of the premifes under a void leafe (a). 
But tliat was a leafe at rack rent } and the dofirine baa 
never been extended to the cafe of a mere cpnventionary 
rent ; for the receipt of fuch a rent 6 s. cannot fwmifli 
any evidence of a tacit agreement between the lord and 


1803. 

Right 
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1803. tenant that the latter (hall hold premifes wprth 50/. 

Right a-year as tenant from year to year. Tlie principle upon 

which the Courts have inferred fuch a tenancy is that 
Bawojik. ' 

the tent is a compenfation for the land ; and tliat both 

parties have a£ted upon that underftanding^ But here 
the circumftances of the cafe furnilh decifive evidence 
againft fuch a conclufion. It is clear that neither 
the lord nor tenant conceived the holding to be on 
a tenancy from year to year. The tenant did not hold 
it upon the footing of receiving notice to quit, but upon 
a claim which fuch notice could not defeat. Bciides, 
there is an additional reafon for not holding it fo in this 
cafe ; for otherwife the tenure would be gone 5 inafmuch 
as land holden by copy, if demifed by parol but for half a 
year, can never be granted again as copyhohl (a), becaufe 
it can no longer be faid to have been immemorially holden 
by copy of court roll. The receipt of the conventionary 
rent was confident with the pofTeflion of Robert Bawden, 
without having recourfe to the forced inference that he 
held as tenant from year to year by confent : for he might 
be faid to have an equitable interell in the land, the dean 
and chapter having received the fine for his reverfionary 
eftate ; for -which reafon he was fuffered to remain ia pof- 
feffion during his life, the dean and chapter conlidcring 
the'mfclves as trudees for him. But though they waved 
their legal claim to the pofTeflion of the edate during his 
life, they were entitled to their quit-rent for the fame pe- 
riod : and (ince his death, when they have inflded on their 
title, they have never received any quit-rent from the 
widow. But further, upon the fa£ls dated, the chapter 
cannot be faid to have received this individual rent ; for 

( g ) Ltt ». StHhhy, Crt. Car. 511. 6 rut. Abr, 31. O.untT^t *, JMiww, 

Freticb'$ 4G». 31. 

what 
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what they have received from thiir leOee of the patfooage 
has been the grofs rent of 27/. 6 s, Sd,, which would 
dill be payable though alt the copyhold rents were ex- 
tiu£l. They ought not therefore to be prejudiced by the 
miftake of their grantee in receiving their rent from one 
from whom it was not due. It is not dated that he received 
it by the order of the chapter^ or even that they had no- 
tice of it. An& in WhetUr v. Danby (c), it was faid that if 
a bidiop's bailiff of his own head receive rent upon a void- 
able leafe made by the bifliop’s predeceffori that diall not 
bind the bilhop. If then it would not have confirmed a 
leafe voidable only, a fortiori it will not enure to make a 
new one. 


adg 


Rioht 

Bawssm. 


A, Mcore, for the defendants, admitting that a bare 
ceduy que vie had not fuch an edate in the land as 
would entitle his widow to her widow’s edate, con- 
tended that by the reverfionary copy of 1766 Robert 
Bawden, the hulband of the defendant Mary, did take 
fuch an edate. By that grant Wm. Bawdsn the grand- 
father, who was before poffefled of the premifes for his 
life, took a reverfionary edate in the fame, which muft 
be fomething beyond what he bad before, to bold to him- 
ftlfyfor the lives of R. B. arid W. B. his grandfons, and for 
and during the life f either of them longed living, fuccef- 
fvelyt according to the cudom, immediately after the deathp 
&c. or fooner determination of his flate and that of the 
prior lives, under the yearly rent of 6 s. and a heriotf &c. 

’ when it diall happen ; and for fueh an e/late in reverfon fo 
to be had in the premifes, he Wm. Bawden the grandfather 
paid a fine of 30/. } and fo (the copy fays) the faid RtibU 
Bawden and Wm. Bawden the grandfons are admitted te» 

(d) cited In •4. »nd T^dc S C, cited in Cre. Cir. 95. 
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'Hants in revetjion. Now all grants are to be conftriied mod: 
llrongly againfl: the gprantors ; and^ taking the whole of 
this together, it appears to have been thd intention of the 
grantors and of the purchafer that the legal eftate fhould 
be taken by the perfons for whofe lives it was granted, 
and whom the purchafer, their graidfather, thereby in* 
tended to advance, according to Ebrand v. Dancer If 
fuppofed to be taken for the life of the purchafer only, the 
grant was nugatory, lie having before an eftate for life. 
Betides, the conftrudllon contended for is incoutiftent 
with the fenfible and important word fucc^vely^ which 
muft then be rejefled, againft all reafon and authority. 
And no other meaning can be put upon that word than 
that the two lives fliould take the legal eftate in fuc- 
cellion as named : for it cannot be coupled with the 
words to have and to hold to himfelf " fuccejftvtly^ 
which would be a folecifm i nor with the fubfequent 
words, ** for and during the life of either of them longeft 
** living’ /ucc^velyf which, as applied to both, is equally 
a folecifm; and if it were only meant that the grand* 
father’s eftate (liould continue during the life of the fur* 
vivor of the two lives named, then the word fuecejfivcly 
was fuperfluous and unmeaning. The reverGonary eftate 
is to take elFe£l immediately after the death of the lives In 
the prior copy, one of which v/as the grandfather hinafelf ; 
in which cafe, if the conftruflion contended for by 
the plaintiff were the true one, the reverGonary intereft 
would determine at the very moment when it was fup* . 
pofed to vefty and confequently could never come into 
poffeOion ; for the limitation is to Wm, Bawden only, 
and not to him and his heirs ; and as there could be no ge* 


(•) z Chant. Caf. z6. and i Ef, Caf. tUr. 38*. c, 53. 
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tieral {a) occupaht of a copyhold before the ftatute of 
frauds, there can be no fpeclal occupant flnce. Again, 
according to that con(lru£lion the refervation of a heriot 
was nugatory } for that could only become due on the 
death of a tenant dying feifed. Now a heriot would be 
due, under the firft copy, on the death of Wm, Ba%ddenv 
and as that event is alfo contended to have determined the 
reverlion^^t follows either that two heriots were then due, 
which is contrary to the cuftom } or, inafmuch as he could 
not be faid to have died feifed of a reverfionary eftate 
which was only to commence after his death, no heriot 
would be due on the lad copy, in which it is exprefsly 
referred. The refervation of the heriot therefore could 
only apply to the deaths of the two perfons named therein 
to take fucceflively. Then the two lives being declared 
to be admitted as tenants of the reverflon at the time it 
drongly indicative of the intention of all the parties. 
The fame obfervation applies to the refervation of the 
rent of 6 s. But fuppoling the copy of 1766 could in any 
event enure to the benefit of the purchafer by the fur- 
render or forfeiture of the prior edate, dill it is highly 
improbable that fo exorbitant a fine as 30 fo 

proportioned to the fines in either of the preceding co- 
pies, diould have been paid for fo diftant a probability, 
an intered. If any, depending on fo many contingencies. 
The intention, then, being clear, that the grandfons diould 
take as tenants in fucceflioii after the grandfather’s 
death, tlie Court will give elFe£t to it, unlefs they are pre- 
vented by exprefs authorities. The cafe relied on, of 
^martlt v. Ptnhallow (i), did not decide that the lives 

(a) t RoL Ahr. 511. 1 . 3. Vtn v. UoweU^ and Smartle PenhalltiW^ 
SAk. 188, 9. 6AWs 68. and %Ld. Raym. lOco. 
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RAmed in the copf could not under anfcircumllances take 
the legal eftate^ if the intent upon the whole appeared to 
he that they fliould fo take. All that was there ruled 
was, that even admitting that the grant was only to one 
to hold to him for his own life and two others, ftill it 
WM good within the cuftom for the lord to grant to three 
to hold to them for their lives fuccefGvely. Nortotif the 
grantee, not being, dated to be dead, was prefumed to be 
Uving: and therefore the quettion, whether in cafe of his 
death the others named could take, could not arife. And 
in Brookes v. Brooie/f 2R0/. jfkr. 6 ‘j.f 18. (0), it is faid, 
** If a man furrender a copyhold in fee into the hands of 
the lord out of court, without limiting any ufe, which 
furrender is prefented by the homage at the next court, 
where the furrenderor takes a new copy thereof thus ; the 
Jurrenderor eepti de domino extra tnanust cut dominus towejit 
fet/tnam^ habendum to him and his wife, and the heirs of 
their bodies begotten, remainder to the right heirs of the 
hufband ; the wife fhall take an eftate tail as well as the 
hulband, hecaufe it ap^ars that it was the intent the 
parties t and a copyhold is to be expounded^ as a will^ according 
to tho intent. For fince the furrender was general, and at 
the next court he accepted this copy, &c. it (hews his in~ 
teat, &c. and fo it enures by way of explanation of the fur- 
render i and therefore the manner of the grant of the lord is 
net material,” The cafe is alfo reported in Poph. 126. 
where the hufband is dated to have been admitted at the 
next court, habendum as before mentioned v and the Court 
agreed that the wifejbould take by this admittance^ although 
(he were not named 'in the premifes, but only in the ha* 


(a) He oh'ererd that the cpinlon of Ihughttn J. in that cafci as appeared 
ficxn the fedtion (19*) in ttol /ibe. (eeflied CO di 0 er from the reft 

of the Coatc. 
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bendum ; (which is alfo noted in R»L Ahr^g) and they alfo 
ai^reed that though in feofFments and grants the party 
who was not named in the premfet (hould not take by the 
habtndum (a), yet that the cafe of a copyhold was like that of 
« wily in which it was fafficient to pafs an eftate, though 
the party were ^nly named in the habendum. In the xe- 
port of the fame cafe in Cro. Jac» 434. the Court aVe 
made to fay, that ** although there wi^re no words of grant 
in the copy, nor any grant to the wifcy but an habcnduih 
only, yet it was good enough, for the intent of the lord ap- 
peared that both fhould take'* It was alfo admitted by 
Lord Holt in Smartle v. Penballowy that when a grant was 
made to one habendum to him and his alligns during his 
own life and the lives of two others, the two cejluy que 
vies may take in remainder by cujiomy though named after 
the habendum. Now the only ground on which a 
cullom can control the grant mull be that it interprets 
the intention of the parties in ufing fuch and fuch words : 
then if the Court can colled that intention from the ads 
of the parties themfelves, which the authorities warrant 
them in doing, they are bound to give the fame effed to 
it. Here it appears to have been the intent of the 
parties that the perfons named in the copy Ihould all take 
fuccellively, paying rent annually, and a heriot upon the 
death of each taker. In purfuance of this, Kobt. Bawdets 
was admitted tenant, entered upon the death of the grand- 
mother who had her widow's eftate in the premifes, and 
regularly paid his rent, which was accepted as fuch. The 
admittance veiled the legal eftate in him, as it was faid 
in Kite and ^mnton*% cafe (^), where a furrender out of 
court upon condition having been prefented without 
the condition, and the furrenderee being dead, the 

(a) &d vide v. ««», ri5* (*) 4 *$• 

U 3 ftewardt 
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(teward admitted the heir, to whom the furrenderor re« 
leafed by deed } and held well, ** becaufe th.e releafee 
was admittedj and was copyholder in pofTeflion, fo that a 
releafe of a cuftomary right might enure to him, and be 
was in by titles fell, by the lord's admittance^* It is true 
that the admittance here was as tenant in reverfion ; but 
the legal elTeft is the fame; and at any rate Robt. B. 
was afterwards recognized by the lord as copyholder in 
pofTeflion by the receipt of rent, which is in itfeif a good 
admittance* according to Barker v. Denham (/»), and 
1 Rol. uibr. 505. /. 26. As to this rent not having been 
fpecifically received by the dean and chapter, the receipt 
of it by their lelTee is to all legal purpofes the fame, and 
snuft be prefumed to have been with their knowledge and 
confent. Then the receipt of the rent being at all events 
an acknovi'ledgment of a fubfllling tenancy, entitled the 
party and thofe claiming from him to a regular notice to 
quit, however defective the title might have been by vir« 
tue of which he was admitted into po^ellion. 


Dampier in reply. No intent of the parties to be coU 
le^ed from collateral circumftances can vary the legal' 
conftru^ion of the copy itfeif, to which alone the legal 
interefts of the parties can be referred ; and therefore, 
though admittance bp neceifary to the confummation of a 
copyholder’s title, yet of itfplf it operates nothing without 
the fubftratum of a prior good title to be admitted, de- 
rived under fome valid and fubfifting copy. Then if ad- 
mittance alone •without any copy cannnot pafs the eftate, 
being contrary to the very nature of the tenure, a fortiori 
an admittance againjl the copy could not have fuch ap 
pperation. Admittance |n effe^ means no more than 

(^) Sty. 146 . 
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putting in poflelTion, and where it is fpoken of in the hooks • 1 803* 

as giving title, it is only with reference to fome prior ' '' 

right. Then the acceptance of rent could not confer a 

better eilate than the admittance itfelf, During RohU ***'**“• 

JBawdetti life, he might he faid to have an equitable eftatc 

in the premifes, and by the fame rule the dean and chap* 

ter had an equitable right to the 6 /. conventionary rent ; 

but that ended with his death, and the rent has never 

been received fince. But the widow’s eftate Is claimable 

only by the cuftom where the hulband died feifedt and 

cannot be extended by equity, being in dcdruclion of the 

tenure. 


Lord Ellenborough C. J. I know nothing of the 
circumftances of this cafe but as they appear dated to tlie 
Court, and judging from thence it Teems to be againd all 
confcience that this body (hould have received 30 /. from 
a purchafer, who mud be fuppofed to have intended to 
obtain fome valuable confideration for his purchafe-money 
beyond the edate which he before held in the premifes, 
and that they fliould now indd upon a rigorous condruc- 
tion of their own conveyance, by which it is contended 
that the purchafer took nothing in addition to his old 
edatc. However, if they will per (id in calling for the 
opinion of the Court, we mud not warp the law in order 
to meet the latent judice of the cafe : and if a court of 
equity cannot relieve the defendant under thefe circum* 
dances (lie mud go without relief ; for we cannot give it 
to her without dretching and violating the rules of law. 
Without any cudom appearing in this manor for the 
ceduy que vies to take the legal edate in reverGon, to 
be fure the words granting the edate to William Bawdtti^ 
|o hold to him for the lives of Robert and, William Bawdetjt 

U4 hU 
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Els gnndfonst and the life of the longeft liver of them 
fttcceffivelj, only conveyed the eftate to William Bowden 
the grandfatheri daring the lives of the perfons fo named. 
Had fitch a cuftom been ftated, it might have had the 
cSed of palling the eftate to the other perfons named : 
but without it I cannot fay that they took the reverfionary 
eftate under the words of the copy. Then if they could 
not take under thofe words, as little can I fay that the 
bare admittance conferred an. eftate according to the cuftom 
rf the manor, fo as to give the widow of Robert Bawden 
an eftate for her life, by virtue of the feiGn of her huf' 
band. For, giving the admittance its utmoft efre£l, it 
could only give the tenant an eftate at will, or at moft 
for life; but could not create fuch an eftate as would 
furvive to his widow, which could only arife out of the 
copyhold, according to the cuftom. Neither can we 
refer the payment of the 6 /. rent by the hulband to a; 
holding as tenant from year to year, becaufe it exprefsly 
appears to have been paid on another account and a dif> 
ferent conGderation, to which it muft be attributed. On 
no ground therefore can the widow be entitled to retain 
pofleflion againft the legal title of the leflbrs of the 
plaintiffs. 


Grose J. The only queftion before us is, Whether 
ihe widow be entitled to her free bench, which is an ex- 
crefcence arifing out of a copyhold eftate from the feiGn 
of the hulband ? Now flie cannot be fo entitled, becaufe, 
according to the known law of copyholds upon a grant 
like the prefent to William Bawden, to hold to him for 
the lives of two others, and the longeft liver of them 
fuccellively, William Bawden only wasfeifed of the eftate, 
and not the ceftuy -que vies, of the furvivor of whom thu 

defendant 
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defendant Mary was the widow. Then as to the admit* 
taiice, it is clear that that could not operate to gire her huf* 
band an eftate, if the copy did not) according to the coftom. 
And it being apparent in what charadet the huiband 
held) and on what account the annual payment of 6/« 
was made) we cannot confider it as creating an agreement 
for a tenancy from year to year. 

Lawrence J. I (hould haee been glad to have found 
any ground upon which we could have given judgment- 
for the defendant ; for on the cafe before us there can be 
no doubt but that at the time of the reverfionary grant) 
for which 30 /. purchafe>money was given) it mull have 
been intended to pafs the eftate to the new lives with all 
the advantages which the cu^om would give them) 
amoDgit others, the right of the tenant's widow to enjoy 
the eftate after his death. But the cafe before us is one 
where there is no cuftom ftated to warrant the ceftuy que 
vies in remainder in taking any eftate under the copy. 
The copy in the terms of it operates only as a grant to 
William Bawden the grandfather for the lives of other 
perfons) which to be furc was as to him a perfcAly nu- 
gatory grant. On the queftion of the tenancy from year 
to yeat) I do not think we can infer from the payment 
by R<d>trt Banodtn of the cuftomary rent of 6 s, that there 
was a contract between him and the dean and chapter 
that he Ihould hold as tenant from year to year. It wat 
paid and received altogether on another account, 

Le Blanc J. To be fare William Bawden the grand- 
father would never have paid his money for fuch a grant 
as this if he had underftood what it really was : for it is 
no more than a grant to him to hold during the lives of 
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others^ which conveyed no eftate to them, as was pro- 
bably the Intention of the purchafer. And though they 
were afterwards admitted as tenants in reverlion, yet I 
cannot fay that fuch admittance would extend the grant, 
fo as to convey the legal eftate in reverllon to them. 
Then as to the queftion of tenancy from year to year, 
the payment of rent cannot be evidence of a holding from 
year to year, if, as in the cafe of a conventionary rent 
like this, it be not a payment of rent as between landlord 
and tenant. 

Poftea to the leiTors of the Plaintiir, 


TyUgyt Doe on the feveral Demifes of Garner and Bal- 

4tb. Lantine agaUift Isabella Lawson, Mary 

Wilson, and Norman Brough. 


Onederiretto jCjECTMENT for an undivided third part of certain 
an<i*ine»feof*hii freehold premifes in the parilh of Wigton in the 
eeitain^^iiroiM, county of Cumberland. The defendants defended fepa- 
whho«VffM, rately for diflferent parts of the premifes. The caufe was 
phew*for"iifc'' before Chamhre J. at the laft aflizes for the county 

and af'ct hisde- eA Cumberland y when the jury found a verdi£f for the 

ceafe then for 

and amongii juch defendant Mary Wilfon^ as to fuch part of the premifes 
as flic defended for ; but found a verdift for the plaintiff 
0 Pfea^amtl^ie *8 to fuch part of the premifes as the defendants Ifahella 
^niMoflinlin Lawfon and Norman Brough defended for, fubje£i to the, 
'^tbeiK^idTy“‘ opfolQ*! of the Court upon the following cafei 

7uu“t/dipribu"' Wilfony being feifed and poflefled of divers free.*. 

tvmt b<^t bttn Jjold, cuilomary, and leafehold eftates in the county of 

mAtltdto baptr. ' _ •' 

jtnaliftattij h» Cumherlandy of which freehold premifes the premifes in 
held that the dir* queftion are part, by his will duly executed, dated the 
^'ma^anion^ Zpth of January I ypo, devifed all and every his freehold 

thofe who were 

the tellator s next of km at the time of h'ls deaths though the nephew, to who^i a prior life 
ms gWeoj wero one of them* 

me Phages, 



IN THE Forty-third Year of GEORGE III. 

ineflua^es, lands, &c. in Wigton or elfewhere in Cum- 
^erlattd (except his freehold Liid at Dundraw after men> 
tioned) to his nephew Jofeph Wilfotiy and his friends 
Mlungo G/^ifer and WilVwm Ballantintt and the furvivor 
pf them, and to the heirs of fuch furvivor, in truft that 
they or the furvivor, &c. fliould immediately after his 
deceafe receive and take the rents and profits of the faid 
premifcs, and apply one moiety thereof unto the teflatoT*s 
natural fon John Lawfon or his afligns, until he fhould 
intermarry with any perfon (except as after mentioned), 
viz. upon this condition precedent, that upon his mar> 
lying with any woman except the daughters of yofepk 
Ifmayy then in trufl after fuch marriage (except as before 
exct'pted) for the faid and his afligns for life, 

without impeachment of wafte, but to permit him or 
them to receive and take the rents, &c. remainder to the 
truflees to prcferve contingent remainders, remainder to 
the iflue of the body of the faid y^hn JLawfon upon the 
body of any woman he fhall take to marriage (except any 
pf the daughters of the faid y. I.) and to the heirs of 
fuch ifiue : but in default of fuch iffue, or in cafe the 
faid yohn Lanvfon fhould intermarry with any of the 
daughters of the faid y. I. then and in either of fuch 
pafes, and from and immediately after either of fuch 
events (whiqhfoever of them fhould firfl happen), then 
^nd thereupon he deyifed the faid premifes unto his faid 
nephew yofeph IVilfon for fife } remainder to the faid M. 
G. and W. B. during the life qf the faid yofeph Wtlfon^ 
in trufl to preferye contingent remainders ; but to permit 
him to receive the rents, &c. ** and from 
deceafe of the faid yofeph Witforiy then I give and devife 
the faid premifes unto the faid lafl-mentioned truflees' 
and tUeir htirs* for a^d atmngft fuph peifort and perfoftt, 

and 
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and to his and their feveraj and refpe£iive heirs as tenants 
in common and not as joint tenants, as Jball appear and 
can he proved to be my next of kin^ in fuch parts and proportions 
as they vsould by virtue of the Jlatute of diflributions have been 
entitled to my perfonal ejlate if I had died intejlatey and to 
and for no other ufe, intent, or purpofe, whatfoever.** 
Then reciting that he was poflefled of and entitled to 
divers cuftomary eftates in Cumberland^ held in trufl: for 
him and his heirs, or of fuch other perfon or perfons as 
he (hould by his Ud will, or by any deed, &c. appoint ; 
he thereby appointed the feveral truflees, &c. to ftand 
feifed of the faid cudomary edates for the fame ufes, 
truds, &c. as his freehold edates before devifed ; char* 
ging, neverthelefs, the faid freehold and cudomary pre* 
mifes with one annuity of 5 /. to his (ider Martha Willis, 
and another of 40 s. to E. P. He then devifed to the 
faid y. Wilfon, M. Glaifer, and W. Ballantine, their ex- 
ecutors, &c. his leafehold edate at H. in trud to apply 
the rents, or to fell the premifes, and place out the 
money at intered, and to pay and apply fuch rents or 
intered, and divide the premifes or purchafe money 
ariGng therefrom to and amongd fuch perfon 01 perfons, 
for fuch periods and in fuch proportions as the faid free- 
hold and cudomary premifes, and the rents and profits 
thereof, were therein before limited and devifed. He 
alfo devifed to the faid Jofeph Wilfon in fee all his free- 
hold land at Dundraw. He then bequeathed to the faid 
J. Wilfon, M. Glaifter, and W, Ballantine, their execu- 
tors, 8cc. all his dock in trade and houfehold goods and 
furniture in his dwelling-houfe, &c. in Wigton, in truft 
to permit the faid fohn Lavfon to take pofileflion of the 
faid dock in trade, and carry on the fame trade as he the 
feftator had ufually done there, for one year next after 
1 his 
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his deceafe ; and alfo to have the ufe of the furniture there. 
And if during that one year John Lawfon (hould condu£% 
the faid trade to the approbation of the trudees, the tef- 
tator willed that the fame (hould then become his abfolute 
property } otherwife the truftees then (hould have the 
right to refume pofledion of and fell the faid (lock in 
trade, and the money aridiig therefrom to conditute part 
of his perfonal eftate, applicable to fuch purpofes as were 
thereby bequeathed. And the trudees were to permit 
the faid John Lanufon to enjoy the ufe of the furniture as 
long as he chofe to keep houfe, and until he (liould 
marry ; and after his ‘marriage (other than with the 
daughters of J. I.) the faid furniture to become his own 
property. But if he (bould marry with any of the daugh- 
ters of y. I. the truftees might take poiTcdion of the fur- 
niture and fell it, and the money to be confidered as part 
of his perfonal eftate, fubjcfl to the dirpodtion of his 
will. All the refidue and remainder of his eftate and 
e(Fe3s, of what nature or quality foever, he gave and 
bequeathed as follows, viz. one moiety to be divided 
betwixt the faid John La%ufon and Jofeph Wilfon^ and the 
ether moiety thereof to be divided amongst my next of kin ac- 
cording to the Jlatute of dijiributions." And. he appointed the 
faid Jofeph Wilfonf Mongo GlaiftcTf and William Ballantine 
joint executors. 

The teftator Ifaac Wilfon died the <ith of February i ypo, 
leaving his truftees Jofeph Wilfon, M. Glaifler,' and W. 
Ballantine^ as alfo his natural fon the faid John Lavfon 
furviving him. At the time of the teftator’s death his 
next of kin under the ftatute of diftributions were the faid 
Jofeph Wilfon^ his nephew and alfo his heir at law, being 
the fon of Jonathan Wilfon, the eldell brother of the tefta- 
tor, who died in the lifetime of the teftator j another ne- 
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phew, John Wilfont only child of the te(lator*8 fecbnd bro^ 
thcr Job WilfoHt which Job alfo died in the teftator’s life- 
time } and the teftator’s lifter Martha Willis. After the 
teftator’s death the truftees entered into poflellion of the 
premifes in queftion, and paid a moiety of the rents and 
profits to the faid John Lawfon according to the dirediions 
of the will, until the time of his marriage after mentioned. 
The faid Jofeph Wilfon, one of the faid truftees and the 
teftator*s nephew and heir at law, died without ifiue on 
the 17th of 1791, and before the marriage of the 

faid John Lawfon after mentioned, leaving the leflbr of the 
plaintiff Garner then an infant, his the faid Jofeph 

WUfon*s nephew and heir at law, being the fon of his the 
faid Jofeph Wilfon'% fifter, who married JoJhua Garner and 
died in the teftator’s lifetime, leaving one child only, viz. 
the faid Jofeph Garner^ and the faid Jofeph Garner then 
alfo being heir at law to the faid teftator Ifaac Wilfon. 
The faid jefeph Wilfon made a will, and appointed Mary 
his wife executrix thereof. The faid Willisy the 

teftator’s fifter, died after the teftator’s death on the 29th 
of May 1791, and before the marriage of the faid John 
Lawfon after mentioned, leaving feveral children furviving 
her, viz. Jonathan -Willis ^ Thomas Willis^ Jofeph WiiliSi 
Martha who married Jofeph Saul, and Milcah who mar- 
^ried John Martindale, and who were alive at the time of 
the marriage of the faid John Lawfon after mentioned, as 
was alfo the faid John Wilfon, the teftator’s other nephew 
herein-before mentioned. By indentures of leafe and re** 
leafe apd aflignment, dated the 1 5 th and i6th of February 
1794, made between Mary Wilfon widow and executrix 
of the faid Jofeph Wilfon, the faid John Wilfon, Jonathan 
Willis, Thomas Willis, Jofeph Willis, Jofeph Saul and Mar- 
tha his wife, and John Martindale and Milcah his wife, of 

9 the 
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the one partj and the faid John Lanvjon of the other part ; 
in confideration of certain fums of money therein men- 
tioned to them refpe£lively paid, they granted, releafed, 
and ailigned to and for the ufe of John Lawfonf his heirs, 
&c. all and every the faid freehold, cuftomary, and leafe- 
hold premifes. On the a i ft of January 1 795, the faid John 
Lawfon named in the will of the faid teftator intermarried 
with Ifabella Ifmay, one of the daughters of the faid J. 1 . 
mentioned in the will of the faid teftator JJaac WUfon^ and 
in March 1801 the faid John Lavujon died, leaving the faid 
Ifabella his widow and feveral children by her furviving 
him. The faid Jofeph Garner the lelTor of the plaintiff 
attained the age of 2i ye^rs on the 28th of June 1799. 
The faid M. Glaijlery one of the truftees named in the will 
of the teftator Ifaac Wilfon, died (ince the death of the tefta- 
tor. The queftion (o) for the opinion of the Court was, 
whether the plaintiff were entitled to recover ; and if the 
Court (hould be of that opinion, then the verdidi to re- 
main for the plaintiff as it now ftands ; but if the Court 
ftiould be of opinion that the plaintiff was not entitled to 
recover, then a verdifl to be entered for the defendants 
Ifabella Lawfon and Norman Brough, 
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LittledaUy for the plaintiff', contended that by the devife 
to the truftees, upon the event of John Lawfor^i 
without iffue, or marrying one of the daughters of /. Ifmay^ 
(w’hich latter event took place,} ** for amongst fucBper- 

“ fon and perfons and their feveral heirsy as tenants in 
“ common, or Jhall appear to he my next of hint in fuch parts 
“ and proportions as they wrould by virtue of the Jlatute of 

(ai) Lord TJhnbcraugh complained that the rule of Court was not fuffi- 
cicntly attended to, in not Dating in tlie margin of the paper-books feoc to t)^ 
Judges the point;; ij» tended to b; made in argument. 
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** ^rihutkns have been entitled to my perfonal eftate if I 
** had died inteftate,** muft be intended of fuch perfons 
as were his next of kin at the time of the teftator’s death, 
and not fuch as were his next of kin at the time when the 
contingency happened ; becaufe thp former were the per* 
fons who by the ftatute of diftributions, to which exprefs 
reference is made by the teftator, were alone entitled to 
take a diftribntable fliare of his peffonalty j and no others 
ean anfwer the whole defeription contained in the will. 
This is the obvious fenfe of the words. And in Ellifon 
T. Aire^ (a) Lord Hardwicke faid, ** the Court generally 
takes it that there ought to be a legatee in being, and 
therefore will not conftrue a will to extend to perfons not 
in being unlefs the teftator (hews his intention to be fuch 
by the words in the will.” Now here, after the limitations 
in favour otLavtfm are at an end, the teftator reverts to his 
own relations ; and it is more natural that he (hould prefer 
thofe who were his next of kin at his own death, whom 
he knew, and whofe defeendants might take from them, 
than that the firft takers (hould be fuch as were in a re* 
moter degree of relationihip, and perhaps not in efle at 
his death : and this is the more probable, as a different 
conftruAion would exclude the reprefentatives of Jofeph 
WUftn his heir at law at the time of his death, and who 
was a particular objefk of his bounty. Suppofing there 
■had been no limitation at all to y. Latofon^ there could 
have been no doubt but that the next of kin meant fuch 
as anfwered that defeription at the teftator’s death : then 
the intervention of that diftinft limitation cannot vary the 
conftruAion as to the defeription of perfons to take after- 
wards. If it be faid that this is either a contingent re- 


(#) I 114. 


mainder 



IN THE FoKTT-THIED YbAR OF GEORGE III. 


maitKler or an executory devife, and therefore the veiling 
of it was to be poflponed till the limitation over took 
effe£l ; though that might be a reafon why the intereft 
fhould not veil in the particular perfonSy it is no reafon 
why the defcriptlon of perfons who were capable of taking 
Ihould vary from time to time. In Raytter v. M<nvbray{a)^ 
where a refidue was bequeathed to be divided amongll: 
thofe who were related to the teilator, the Lord Chancellor 
held that it was to be confined to thofe who were entitled 
to lhare under the flatute of dillrikutions ; and that though 
the dlflribution were deferred till after the death of the 
tedator's wife, to whom the edate was lirll giveoy and the 
fubfequenc fale of it, yet that did not prevent the intereft 
from veiling at the death of the tellator. The like con« 
llruclion prevailed in Meters v. Hooper where the 
tellator gave a refidue to A. for lifey remainder to B. for 
lifcy and after hit deceafe to be divided amongfl all hit rela- 
tions fliare and lhare alike. There the contention was 
between thofe who were the next of kin at the time of the 
tellator’s death, and thofe who were fuch at the death of 
the fecond taker ; and held that the former were entitled 
as in the cafe of an intellacy. The fame opinion was in- 
timated by the Lord Chancellor in Philips v. Garth (c), 
but that was ultimately compromifed. All thefe cafes 
were fo much the flronger than thisy becaufe there was 
no dire£l reference by the tellators themfelves to the As- 
tute of diflributlons as in this cafe. In fome cafes indeed 
where the limitation over has been to children generally, 
it has been holden to include fuch as had come in efie after 
the tellator*s deathy and before the limitation over took 
cffe£l. Bllifon v.Airey {d) vtx^Baldvjin v. Karver (e) went 

(0) 3 Bro^ Chan* CaJ. 234.' (^) 4 Bro* 207. (c) 3 Sr 9 * 70* 
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upon that principle. But there they come within the 
fame general defcription of children t the fame clafs of per^ 
fons ftill take who were the objefts of favour ; they are 
all in the fame degree of relationfhip to the teftator ; and 
there is this further and elTential diftindlion between that 
and the defendant’s cafe, that though the limitation be 
enlarged by conftruflion to include-^oit who were not in 
cfle at the teftator’s death, yet no perfon is excluded who 
was more nearly related to him, and who was once within 
the defcription at that period.' And in Devijme v. Mello (o), 
where dock was left to L, for life, and in cafe he did not 
leave children, to revert to children in equal parts ; a 
daughter of W'% who was living at the time of the bequeft 
made, and furvived the tedator, but who died before L. 
was holden to have a veiled interell which was tranfmiin> 
bie to her reprefentatives upon the death of L. without 
children. There is another clafs of cafes depending on 
the future execution of powers, in which cafe the didrl- 
bution is neceflarily confined to thofe who are capable of 
taking at the time of the power executed : but tbefe are 
clearly didinguifiiable ; for there the tedator transfers the 
power of fele£ling the objc£ls of bounty from himfelf to 
the perfon to whom the power is given, and who conle- 
quently has a perfonal difcretion to exercife within the 
limits alfigned by the power. Of this nature were the 
cafes of Harding v. Gljn and Attorney-General v. 
D'Oyley{c). But thefe were cited in the argument of 
liia/lers v. Hooper before mentioned, and mud therefore 
have been thought by the Lord Chancellor not to apply to 
a cafe like the prefent. Here then Jofeph Wilfon took a re* 

(-) 1 Bro^ Ch* Caf, 537. (^) f Atk* 469* 
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inainder in fee in one>third part of the premifes» which 
defcehded to the leflbr of the plaintiff as heir at law. 

Woody contra, contended that the meaning of the tc(la« 
tor was to poftpone the diffributioh till the limitation over 
took effe£l; upon the happening of the contingency of 
J. La<tvfon*s marriage with J. /.’s daughter, at which 
period the intereff was to be (hared according to the fta- 
tute of diffributions, by which the latter words would be 
fatisfied as well as by the other conffruflion ; and that 
was the only way in which all the words could be fatif- 
fied i for the didribution was to be made amongd fuch 
perfons as after the happening of the contingency (ho'uld 
then appear to be his next of kin. The word then is not 
indeed inferred in that order of the words as they dand 
in the will, but it is inferred in the preceding part of the 
fentence, and mud neceffarily be fo underftood according 
to the grammatical condru£lion of it. For in default of 
iffue of Laiv/otiy or in cafe he (liould intermarry with any 
of the daughters of Joftph Ifmayy then immediately after 
either of fuch events as (hould firft happen, the devife 
over to Jofeph Wilfon is to take effe£l: ; and from and after 
his deceafe, then he devifes oVer to trudees for and 
amongd fuch perfon and perfons as (hould appear and 
could be proved to be his next of kin, &c. The period 
when fuch proof Was to be made is therefore fixed 
to b6 after the happening of thofe events. At the time 
of nlalting the will there could be no quedion who were 
the tedator*s next of kin, and if he had meant to give the 
reficlue to his (ider and his two nephews he would have 
exprefsiy named them, as he did in other parts of his 
will : indead of which, by giving it to fuch perfon and 
perfons as Jball appear and can he proved to be his nent ef kin, 
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it is clear that he meant to refer to a future period} till 
when it was uncertain who would then be his next of 
kin. The word /bail in itfelf implies a future time ; and 
this is confirmed by the uncertain defcription of the per/en 
or perfons who would then be entitled to take as next of 
kin. Now at the time of John Lanujotfi marriage the 
teftator’s next of kin under the ftatute of difiributions 
were John WUfon and the children of Martha Willis^ 
which would exclude the leflbr of the plaintiff Jofeph 
Garner, who claims under Jofeph Wilfon, who died before 
the contingency happened, namely, that of Lavfon's mar- 
rying one of I/may's daughters, on which alone he was to 
take. It is not probable that if the teffator meant that 
his nephew Jofeph WUfon (hould take a veiled fee in one 
third, he fhould firll have given him an eftate for life in 
the fame. In Worfeley v. Johnfon{a), where the queflion 
was whether the teftator’s wife fhould be included in the 
term relations to whom the remainder over was devifed. 
Lord Hardivicke decided in the negative, for this, amongtt 
other reafons, that an exprefs eftate for life was before 
given to her. And in none of the cafes cited was there 
an antecedent life eftate given to the party who was after- 
wards to take any fhare of the remainder in fee. Nor 
were there any fuch words in Rayner v. Mowbray {b) as 
here, fixing the diftribution of the refidue to take effect 
at a certain future period when it was to be proved who 
were entitled under the defcription. Every cafe of this 
fort is a queftion of intention, depending upon the parti- 
cular provifions of the will, and cannot be governed by 
any other not exaflly like it. 


ta) 3 Atk. 75$. 761. (i) 3 Brc. Cion, Co/, 134. 


Littledalr 



IM THE Forty 'THIRD Year of GEORGE III* 


289 


Littledale in reply obfervcd, that in Makers y. Hooper (a) 
the teftator’s nephew took an eftate for life, and yet his 
reprefentatives after his death were decreed to take a 
diftributive (hare in the remainder over : and that nothing 
was more common both in wills and fettlements than for 
one to take an eftate for life, to whom afterwards a con- 
tingent remainder in fee was limited which would go on 
his death to his reprefentatives. In Worfiley v. John- 
fon (h) the quedion was, whether the teftator meant in the 
word relations to include his wife ; for it was clear that 
ftriflly fpeaking (he v/as not included in that term, but 
would take under the (latute of didributions eo nomine as 
wifet and not as a relation; the naming her therefore be- 
fore in a diftinci provifion for her life was a circumdance 
againd fuch an intention. But here the import of the de- 
fcriptive words ufed is plain, and the only quedion is as 
to the period of time when the defcription (hall attach. 
And therefore the circumdance of a prior edate for life 
given to Jofeph Wilfon docs not (hew an intention to ex- 
clude him from a defcription of perfons within which he 
properly came. With refpedi to the tedator’s not having 
exprefsly named his then next of kin, as he might have 
done if he had fo intended ; as he meant to refer to a fu- 
ture period, namely, that of his own death, before which 
alterations might happen by the deaths of his near rela- 
tions, the defcription was necelTariiy uncertain as to the 
individuals to whom he meant to extend his bounty at 
that period, which fuiliciently accounts for the general 
wording of the refiduary claufe. The word then^ which 
is faid to be underdood, is not to be found in that part of 
the claufe on which the argument is founded } and there- 
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fore difFers this very materrally from the cafes pf Long v. 
Blackall{a) and Green v. Howard (4), where it was applied 
to thofe perfons who fhould at a certain period or event 
be ^en living. 

Lord £l|.enborougk Ch. J. The cafe is fufiiciently 
cleRf not to require any further argument (c). The quef- 
tion is, whether by the words next of hiny &c. as here 
lifed, the teftator meant fuch as (hould anfwer that de> 
fcription when the limitation over was to take e(rt£t, that 
is, ill cafe of John Law/on'% marriage with any of the 
daughters of f . Ijmoyy or of his death without ilTue, or 
whether the teftator meant fuch as (hould be his, next of 
kin at the time of his own death. The limitation over is 
to ** fuch perfon and perfons, &c. as (hall appear and can 
** be proved to be his next of kin in fuch parts and pro* 
** portions as they would hy virtue of the Jlatute of di/fribu^ 
** tions have been entitled to his perfonal flats if he had died 
** intejlate** Now when would they have been entitled 
to his perfonal eftate if he had died inteftate ? At the 
time of his dt. .ith. Then the diftribution muft be made 
at fuch a time as will beft meet the words of the will, 
which is at his death, when the title by intellacy accrues } 
and muft therefore be made amongft thofe perfons who 
would then have been entitled to fliare if he had died in- 
teftate, or to their reprefentatives. As to the words of 
defeription ufed being in the future ; \vords to poftpone. 
the veiling in podeftion of an intereft are naturally pro- 
fpe£live. It could not be clear to the teftatpr himfclf who 
would take under the defeription at the time of his death, 
nor would it fo appear to the truftees till after Wilfon'i 

(<i) 3 jun. 486. f h) j Bro Chan. Caf, 51. 
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death and inquiry made. This I think is the plain and 
natural meaning of the words. But this con(lru£lion is 
alfo fupporred by the cafe of Rayner v. Mowbray {tty 
There the didribution was not to take eiFecl till after the 
death of the wife, but yet it was referred to fuch perfons 
as would have been entitled to (hare at the death of the 
teftator under the (latute of didributions. And there too 
the proof of relationfliip was to be made after the deter* 
niination of the lifetftate, and for fix months after thefub* 
feqiient falc of the property. The fame obje£\Ion might 
be made thtre as here* that the inquiry was to be made 
at a future time ; but dill it was holden to relate to fuch 
as were entitled at the time of the teftator’s death. It is 
true that there did not Occur in that cafe the giving of an 
edate for life to one who was alfo entitled to a (hare 
of the remainder over in fee ; but I fee no inconfiftency 
in that, at lead not fuilUient to get rid of the plain mean* 
ing of words. 
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Gross J. Rules for cor.druing wills arc laid down as 
the bed metliod for getting at the intention of a tedator. 
The cafe of Rayuer v. Jilowbray furniihes a rule of this 
fi)rt, founded in good fenfe \ and it applies Co clofely to 
the prefent tltrtt only one dillindlion has been attempted 
to be made between them ; and that one, I may fay, has 
been anfwered by the other cafe of Majlers v. Hooper^ 
where an edate for life was previoufiy given to the party^ 
through whom a (hare of the remainder over was claimed^ 
And nothing is more common than that an edate for life 
(hould be given to one to whom a remainder over in fee 
is afterwards devifed. Great drefs has been laid pu the 
words “ as fiall appear and can be proved/* &c. But 
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the omiflioti of the word thettf which has occurred in other 
cafeS) Ihews that the truftees were not to look to the per- 
fons who Ihould be the tedator’s next of kin at the time 
when the contingency happened, but according to the 
plain meaning of the words ufed to fuch as were his next 
of kin at the time of his death, who alone were entitled 
to take by the llatute of diftributions in cafe of his 
inteftacy. 


Lawrence J. The queftion is. What was the inten> 
tion of the tedator in adopting the words he has ufed ? 
As to which, 1 do not know how the conl]tru£lion put 
upon diderent exprellions ufed in other wills can apply, 
unlefs where the cafes have laid down fome general rule 
of condru£lion, from whence the intention of a tedator 
in other cafes falling within the fame rule may be col- 
le^ed. It has been urged in argument, that if the teda- 
tor had intended to devife the remainder over to fuch as 
were his next of kin at the time of his death, he would 
probably have dcfcribed them by name. Perhaps his not 
having fo done may have introduced fome doubt, and his 
meaning might have been clearer if he hail fo expreded 
himfelf : but in fa£l he does deferibe the fame perfons in 
another manner. The perfons to wliom the remainder 
oyer is limited are to take in fuch proportions as they 
would by virtue of the Jiatute of dijlributions have been en- 
titled to j/" Ae ; that, therefore, mud refer 
to perfons who were his next of kin at the time of hij 
death. The cafe ot W •jrfeley v. fchnfon has been well sn- 
fwered by the plaintiif’s counfel. The word relathm was, 
there ufed In an equivocal fenfc, and Lord HardivUhe ad- 
verted to the circumdance of a prior edatc for life having 
been given to the w'ife merely as an argument to fliew 
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that (he yiras not meant to be included in that defcription. 1 803. 
But here there is no doubt that the next of kin at the tef- — — ■ 

Do* 

tator’e death come under the defcription of perfons to aga\rfi 
whom the remainder over is limited. And the cafe of apdutb^ 
Mafters r. Hooper applies to (hew that they may take as 
fuchy though an eftate for life be antecedently given to 
one of them. 

Ee Blanc J. The contingency on which the remain- 
der over was to take eifed was either the marriage of 
John Lawfon with one of the prohibited perfons> or his 
death without ifliie ; in either of which events th^ pre- 
mifes were iirft devifed to Jofeph Wilfon for life, and then 
over. Jofeph JVilfony it appears, died before Latufin^s 
marriage, who afterwards married one of the prohibited 
perfons. At the time of making the will it was uncertain 
whether either of thefe events would take place, and there- 
fore the teftator direcls the divIOon of the remainder over 
amongft thofe perfons who Jbould appear and could prove 
ihetnfelves to be his next of kin. But then the qucllion is. 

To what period the inquiry (hould refer ? Now even if 
the word then had been inferred in the place where it is 
contended that it mull be implied, I am not clear that 
the claufe would not dill have been in favour of the 
plaintiff ; for though the diftribution had been direAed to 
be made amongd fuch perfons as (hould ** then appear,’'&c. 
it would refer as well to the time when the inquiry was 
to be made, that is, when it became neceflury to make the 
inquiry upon the happening of the contingency on which 
the limitation over was to take effe^ : but ftill the inquiry 
being direfted to be made of fuch perfons as would by vir- 
tue of the Jlatute of dflributions have b(en entitled to the tfla- 
tator*s perfonal eflate f he had died, int flatty that mull refer 

to 
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to the time of Ins death. And it appears by the authority 
of Rayner v. Mowbray^ and Makers v. Hooper^ that the 
words next of kin of the teftator are to be referred to the 
time of his death. ThereforCj both upon authority and 
upon the plain import of the words themfelves here ufed, 
we mult eonftrue them in the fame manner. 

Poftea to the Plaintiff. 


CAMPBE1.L o^ainji Wilson. 

J N trefpafS] tlie declaration charged the defendant with 
breaking and entering the plaintiff’s clofe called Bryan 
Gref t Mofs DaUy otherwife Dr. CamphelVs Mofs Dale, in 
the pariQi of IVarton in the county of Lancajler. The de- 
fendant pleaded not guilty as to the force and arms, &c. : 
and as to the refidue he pleaded, iff, a preferiptive occu- 
pation-way from a lane called ^tort^s hone over the locus 
in quo to a mofs dale of the defendant’s, at all times and 
with carriages, &c. which prefcription was traverfed by 
the replication, and iffue taken upon it. adly. The de- 
fendant pleaded that Bryan Grey was feifed in fee of the 
locus in quo, and that one fofeph Wilfon (under whpno 
the defendant made title by devifr) was at the fame time 
feifed in fee of an adjoining Mofs Dale, and that by deed 
(loff by time and zeeident) Bryan Grey, in conlideration of 
a competent fum, granted to Jofeph JVilfan and his heirs 
a way from the faid Storeys Lane into, through, and over 
the locus in quo to Jofeph Wilfott^ laft-mentioned mofs 
dale at all times, &c. for the occupation of the fame mofs 
dale. The replication traverfed the grant, on which iffue 
was taken ; and alfo made a new afiignmetUj to which the 
defendant pleaded ooti guilty. 


At 
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At the trial before Chambrt J. at Lancajler^ the onl]^ 
queftiot) arofe on the right of way j the plalntiflf con- 
tending that the defendant’s right depended folely upon 
an award made under an inclofure a£t of the 17 Geo. 3. 
c, 79., and that the way into Storr's Lane allotted to him 
under that aw rJ was over an adjoining piece of ground, 
formerly be lodging to one Wbinray, and not over the 
locus in quc A printed copy of the a£l was given in 
evidence by ilir. plaintiff, whereby it appeared that certain 
CommilTio o. rs ^ere appointed for dividing and incloilng 
the commons, wailcs, and two moHes, within the manor 
of Tealands in the parifh of Warton t and the commif- 
(ioners were to fet out (^) all proper public highways, and 
alfo private ways, over the inclofures: and it was pro- 
vided that after the making fuch public and private ways 
it (hould not be lawful for any perfon to ufe any other 
public or private ways than fuch as fhould be fo fet out. 
By another claufe {b) the commilEoners were required to 
make an award in writing, fpecifying the fevcral allot- 
ments made, and the public and private ways let out ; 
which award was to be concluGve iq)on all parties. And 
by another claufe (r), after fuph award made, all former 
rights, interefts, ea/ementSf claims, and demands whatfe- 
ever upon any of the faid commons, moffes, &c. were for 
ever barred and eatinguifhed. The award made under 
the a£i| dated i8t.h of December I77S« and inrolled. 
l ath of January 1,779, was then proved, in which were 
deferibed five mofs dales, (or inclofures out of one of the 
mpfles), one of which was the locus in quo, running 
parallel to each other, and bounded on the north hy 
Starr Lanet and on the fputh by certain other inclo- 
fures, in refpefl of s^lpch fo many refpe£kive occupation- 
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ways were claimed over the five mofs dales ; over one of 
which five, namely, 7 bomas Whinray’s Mofs Dale^ an occu« 
pation-road was afllgned to John Wilfon (by mifiake for 
Joseph Wilfon^ the perfon under whom the defendant 
claimed) to go to and from Storr Latte to his the faid John 
JVtlfot^s Mofs Dale : and over the locus in quo therein 
called Bryan Grey’s Mofs Dale was alligned another fimilar 
occupation-way to Joseph Wilfon (by mifiake for John), 
in right of another clofe to the fouth adjoining and parallel 
to the defendant's clofe. The red of the evidence on 
either fide confiiled principally of ufer of the feveral occu- 
pation-ways by this or that occupier of one or other of 
the clofes which lay to the fouth of the five mofs dales 
firft mentioned in order to communicate with Btorr Lane. 
But the refult clearly was, that the occupiers of the de- 
fendant’s clofe had always ufed the occupation-way over 
the locus in quo for upwards of ao years, and indeed be- 
fore the making of the award j and that they had not ufed 
the way which had been fet out for the defendant’s edate 
by the award, and which led over Whinrafs Mofs Dale. 
And, except for a period of about a year or two, 
(which happened about 18 or 19 yeais ago,) when 
there was a union of occupation of the plaintiff’s and de- 
fendant’s clofe, the evidence went to (hew that this ufer of 
the way over the plaintiff’s clofe by the occupiers of the 
defendant’s clofe was adverfe; for when, about 14 years 
ago, a ditch was cut between the plaintiff’s and defend- 
ant’s clofe, a piece was left uncut for the defendant’s te- 
nant to pafs over into the plaintiff’s mofs dale ; and when 
the latter was ploughed, room enough was left for a road 
to communicate with the defendant’s clofe } and when 
fome turf was fet in the way, it was twice removed liy the 
defendant’s feivants. And no leave was proved to h^ve 

been 
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been at any time aiked by themf nor was any interruption 
infifted - upon till about two years ago. This evidence 
was infifted upon by the defendant’s counfel as eftablifti* 
ing an uninterrupted adverfe enjoyment of the way for 
ao years and upwards before the a^ion brought, which 
they relied upon as a ground for the jury to prefume the 
grant pleaded by the defendant in his laft juftification. 
The learned Judge, in fumming up the evidence, obferved 
to the jury, that it feemed probable that the defendant’s 
enjoyment of the way over the plaintiff’s mofs dale 
after the award might originate in miftake ; but that how* 
ever that might be, if they were fatisfied that the enjoy- 
ment was adverfe, and that it had continued 20 years and 
upwards before the action, it was a fulEcient ground for 
their prefuming the grant pleaded by the defendant. That 
the ufe of a road as a matter of right by thofe who claimed 
it, and fubmitted to as a matter of right by the poffeffor 
of the land over which it was ufed, was to be confidered 
as an adverfe enjoyment. That if they believed the de- 
fendant’s witneffes, the poffeffion was adverfe, not having 
been interrupted, and being attended with other circum- 
ftances to (hew how the parties themfelves underftood it, 
particularly in the inftances of the defendant’s people re- 
moving the turf which obftru^ed the way, and leaving 
in the ditch, which was cut between the plaintiff’s and the 
defendant’s clofe, a folid piece of ground uncut, for no 
other ufe than to admit of the paffage for the defend- 
ant’s carts into the locus in quo. And as another cir- 
cumftance, the nonufer of the defendant’s right of way 
over Wbinrafs clofe under the award. But that if the 
jury were fatisfied from the whole of the evidence that 
the defendant’s enjoyment had been only iy leave or fam 
vour, sr othernuife than at under a claim or ajfertion of 
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it touild reptl the prefuniption of a grantf and in that Cafe^ 
or if they thought it had not been enjoyed adverfely for 
20 yearsy they muft find for the plaintiff. The jury 
found for the defendant. And a rule having been ob> 
tained for fetting afide the verdi£t, on the ground of a 
mifdire£tion of the Judge in telling the jury that they 
might prefume a grant of the right of way from an adverfe 
tiier of it for above 20 yearsy though originatittg in tni/Iaket 


Cociell Serjt^ and Wood now Ihewed cfaufe, and contended 
that, taking the whole report of the learned Judge together 
the qucfiion was fairly left to the jury. Whether they would 
not under the circumftances prefume a grant ? and they 
accordingly, by their verdict, made that prefumption^ 
And it would be no impeachment of fuch grant, if made, 
that the firft ufer of the road had been by miftake, which 
it might be the object of the grant afterwards to corre£l. 
But there was no evidence to (hew that the way had ever 
been ufed by miftake or by favour ; but, on the contrary^ 
it was always infifted upon as an adverfe right, and as 
fuch fubmitted to by the plaintiff and thofe under whom 
he claimed. In Holcroft v. Heel (a), where the grantee of 
a market had fuffered another to ere£f another market in 
his neighbourhood, and ufe it without interruption for 
above 20 years, Ld. C. J. Eyre thought it was a bar to the 
plaintiff’s a£iion on the cafe for a difturbance of his fran^ 
chife } though it was clear that the ufer originated’ with- 
out any rightful authority. Blanc J. The ground 
on which that cafe went off was merely this, that th<f 
Court having intimated their opinion that if the Cafe weiff 
down to trial again upon the fame fa^s. It would be left 
to the jury to find for the defendant upt>n the ground 0^ 

^ (a) 1 £cft & FuU, 400 . 

K prefumption 
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prefumption of a grant after 20 years uninterrupted ufer of 
the market ; the plaintiff's counfel faid that if it were to 
be left to the jury in that manner, with the recommenda- 
tion of the Court in favour of fuch a prefumption, it 
would anfwer no purpofe to go to trial again.] That was 
certainly the ground on which the cafe went off ; but it 
k (hews the fkrong leaning of the Courts in favour of un- 
interrupted enjoyment for 2o years. And It is a beneficial 
prefumption for the public, and ought not to be frittered 
away by giving weight to little circumffances, tending to 
(hew that the enjoyment originated in miftake. And they 
obferved that by nonufer of the way fet out by the award 
for the defendant for the fame period, he had now loll his 
right to it, as a releafe would be prefumed againfl him. 

Park and Ho!rcyd, in fupport of the rule, contended 
that the Judge’s dire£lion was wrong, becaufe an unin- 
terrupted and adverfe enjoyment of a way for 20 years 
was only evidence of a rightful commencement by grant, 
which was deftroyed if it could be (liewn to have origin* 
ated in miflake : neither would a difufer by the defendant 
of his proper way, ariflng from a miflake, found the pre- 
fumption of a releafe againfl him. None of the cafes, 
except that of Holcroft v. Heel^ which has been explained 
by the learned Judge who wjs counfel in the caufe, go 
further than to fhew that a pofTeflion of an eafement for 
30 years uninterrupted and not explained is evidence for 
the jury to prefume a grant, as in Lewis v. Price (o), 
Dougal V. Wilfon ( 3 ), Darwin v. Upton (r), and GriJJiths v. 
Matthews (^/). But it is admitted in all of them that 

(«) H^arttJUr Spring 1761, cor. cited in Serjt, 

Jiams*s note to TWri/ r. Foni, % Saund. 175. a* 

(^) Sittings C. B, 7 rin» 3. ih. (c) I75. 4 . 

{4/) 5 H'trm Rtp. 196s 
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Wilson. 
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evidence which goes to explain the pofleflion, and to IheW 
that it originated by miftake, or licence, or in any other 
manner than on a claim of rights will rebut the prefiimp- 
tioQ. Now here the inclofure a£I, which paflcd about 
24 years ago, before this a£iion was brought (a), extin- 
tinguiihed all former rights and eafements, aftd directs 
that the award which was to be made under itj allotting 
the new inclofures and rights of way, fliould take effe£k 
from the inrolment, which was in January 1 779. By the 
award it appears that another way than that now claimed 
was fet out for the defendant’s clofe over the adjoin- 
ing clofe, and equally convenient to the occupier; 
the nonufer of the one and the ufer of the other was 
therefore clearly referable to miftake, and fo it was under- 
ftood at the trial ; and the do£lrine of adverfe poflellion 
for 20 years giving a right was dated even on that fuppo- 
fition ; but fuch a fuppofition negatives that it originated 
from a grant, which alone would fupport the defendant’s 
claims 


Lord Ellenborough C. J. We muft govern our opi- 
nion by the evidence which was given in the caufe, and 
on the learned Judge’s dire£lion with reference to the 
evidence. Now though by poffibility the parties might 
in fa£i have a^ed on a miftake of the award, yet on the 
evidence given nothing appears to fliew that they referred 
their a£Is to the award ; and therefore it comes to the 
common cafe of adverfe enjoyment of a way for upwards 
of 20 years, without any thing to qualify that adverfe en- 
joyment. On looking into the award we might poflibly 
fuppofe that the ttfe of the way originated by miftake, but 
no evidence was given of any faS accompanying the en-' 

(«} Thi* wM £uS t» be ia SArfejAwi term 180s. 


joyment 
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Grose J. The motion for a new trial was grounded 
on the fuppofed mifdire£lion of the learned Judge. But 
it appears that in fubftance he left the queftion to the jury 
upon the evidence. Whether the enjoyment originated 
under a grant or in any other manner ? and therefore I 
cannot fay that upon this evidence the jury might not 
make the prefumption which they have done : though, had 
I been one of them, I do not know that I (hould have dared 
to do fo. They have, however, found the faff of the 
grant. As to the queftion of law, I agree with the cafe 
of Holcrofi V. Heelf as it has been explained by my Brother 
Le Blancf but no farther. 

Lawrence J. No doubt but that adverfe enjoyment 
of a right of way for 20 years unexplained is evidence 
fufficient for the jury to found a prefumption that it was 
a legal enjoyment : and fuch in effect was the opinion of 
the learned Judge in his direAion to them. But it'has 
been faid that if the enjoyment were (hewn to have ori» 
VoL. III. T ginated 
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Joyment to (hew that the parties afied upon fuch a mif<> 
take. There was, therefore, no reafon why the jury 
lliould not make the prefumption, as in other cafes, that 
the defendant afled by right ; and that was in fubftance 
the direfiion of the learned Judge. It might indeed be 
too much to fay, in the cafe of Holcrofi v. Hcel^ that the 
adverfe ufer of the neighbouring market for 20 years was 
a bar to the^a^on by the grantee of the crown. In 
(Iriflnefs it was not ; becaufe even after that period the 
Attorney* General might have filed an information againft 
the party for ufurping the franchife. But certainly the 
evidence in this cafe was fufficient to warrant the jury in 
prefuming a grant of the right of way. 
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gtnated in tnifl.ake, however adverfi: it may have beeiiy 
that is againft the prefumptlon, and that the learned 
Judge mifled the jury in this refpe£l : but no fa^Is appear 
to warrant this obje£Iion, otherwife it might be very ma> 
terial to be conlidered. For if in exerciling the right of 
way from time to time it had appeared that the party had 
aflerted his right to be grounded on the awardy though it 
were exercifed ever fo adverfely, I do not know how the 
jury would be wAranted in referring it to any other ground 
than what the party himfelf infixed on at the time. 
The weak part of the plaintiff’s cafe is» that it does not 
appear by the evidence that the enjoyment of the way did 
arife from miflake. Then if there were an adverfe pof* 
feflion for above 20 years, and not explained by any evi- 
dence, why might not the jury prefume a grant ? The 
parties intereffed might have found the way in queffion 
inore convenient than that allotted under the award. On 
the whole of the evidence it appears that for above 2 o 
years the defendant has been ufing a road which he could 
have had no right to ufe but by grant : and the cafe having 
been properly left to the jury on that evidence, I cannot 
fay that they have done wrong in finding with the enjoy- 
ment for fo long a period. 

Le Bl&n'C J. Unlefs the jury could, in the words of 
the report, refer the enjoyment for fo long a time to 
favour f or otherivife than under a claim or ajferiion of rights 
and indeed unlefs it could be referred to fomething elfe 
than adverfe poffejian^ I think fuch length of enjoyment is 
fo (Irong evidence of a right that the jury fhould not be 
directed to confider fmall circumftances as founding a 
prefumption that it arofe otherwife than by grant. In the 
C^fe of Holer oft v. Heel the Court of Common Fleas 

thought 
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^lobght the adverfe pofleiTton for above so years fo ftrong 
‘evidence that the Chief Juftice ought to have left it to the 
Jury to find a grant of the market from the crown. 
Therefore, if the pofleiTion be adverfe, the jury are to take, 
it as a ftrong ground whereon to found the prefumption 
of a grant. In this cafe it is only from fufpicion that we 
are called on to refer it to the award, and to fuppofe that 
the parties themfelves by miftake conGdered it to originate 
from thence : but no evidence was given to fliew that 
they referred the ufeof the way to the award ; and there- 
fore there was no reafon why (he jury fliould not have 
prefumed as they have done. 

Rule difeharged. 


Buxton and Another again/i Bedal^ and 

Another. 

was an aftion of aGumpGt to recover the price of 
two machines ufed in the cotton trade, called mules, 
which were made and put up by the plaintid's, who were 
machine makers, for the defendants, who were manufac- 
turers. At the trial before Chambre J. at Lattcajlery it was 
proved on the part of the plaintiiFs that they had perform- 
ed the work, which was fixed up in the defendant^ houfe 
at Mattchejber. That while the machines were making 
the defendants were frequently at the plaintiffs’ (hop, and 
obje£led to different parts of the work, in confequence of 
which alterations were made from time to time according 
to their diri-£lioiis, fomc of which alteratioiis were rciia 
dered neceff.iry for want of a fuiliclcnt heighth in the 
room where the macltines W'-rc fixed ; and after they were 
fo fixed the defcnd.mCS pai<l 20/. in p.irt. In the progrefs 

Y 2 ef 
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Fti, 5th.* 


An executory 
agreement fur 
the making and 
putting up of 
cerrain machine! 
in the parry's 
houfe required 
to be ftamped 
like any other 
agreement, not 
being within the 
excerption in the 
ftamp in fa« 
vour of agree- 
ments, &c. far 
or relating to tb$ 
Jalt of gooiis* 
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1803. of the eaufe it appeared that the agreement under which 
■ the work had been done was in vrriting, which when 

3lfXTO|f 

mgmfi called for was produced upon unftamped paper, and was 

BabAtt. f „ 

as follows t 

** yofeph and *thoSi Sedall order of Biixton and Campjly 
** four mules, 228 fpindles each, 3 wheels, 16 inch rollers, 
« and one 15 inch, 13 inch fpindles, iron top roller, a 
** fufHcient number of change pinions, twih wheels from 
« 30 to 42 teeth advancing two each time, a fetof clear- 
** ers for each wheel leaded and covered. The wheels 
« are to be complete and good 5/9 fpindle; payment 

half ready money, and the remainder in three months; 

a dozen of change rollers for each wheel to be given in. 

Two to be made in lix weeks, and the remaining two 
« in eight weeks from this time. 

** Jofeph and VChos, Bedall. 

Manchejler^ llth Nov, 1801.” 

It was objeded, that taking this agreement to be an 
original (a), it ought to have been damped ; and Cham- 
hre J. being of that opinion nonfuited the plaititifF. A 
rule nin for fetting aOde the nonfuit having been obtained 
on a former day, on the ground that this being an order 
for the fale of goods was excepted out of the afts {b) laying 
a (lamp duty on agreements. 

Park now (hewed eaufe, and inlifted that a (lamp was 
neceifary in this cafe, being no more than an agreement 
for work and labour and. materials to be done and found, 
and not for the fale of goods, in the common acceptation 
of die phraze. 

(tf ) A previous queftion arofe. Whether the written agreement producei 
were an original or only a copy ? but ultimately this objection was waved upon 
the dlfcunion of the cafe in this court. 

(^} Vide Geo. 3. c. gS./, 4, and fubfequent adfcs of the like kind. 

Toppings 
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^oppingt contra> contended that it was an agreement 
** for or relating to the /ale of goods/ in the words of the 
exception in the a£t } it was like an order by letter for the 
fending of goods to the buyer, in which cafe according 
to common experience it was not necelTary that the goods 
fliould be made at the time j otherwife the exception 
which was introduced for the encouragement of trade and 
manufactures would in moft inftances be nugatory, as it 
is well known that in wholefale dealings fuch orders are 
in moft inftances fent before the goods are manufactured. 
And he referred to Curry v. Edenfor {a), where a collateral 
agreement in writing by a broker to indemnify his princi« 
pal from any lofs on the re>fale of goods was holden to be 
valid, though unftamped, being a contraCt relating to the 
fale of goods • 


1803. 

Buxton 

againft 

Bxdallo 


The Court (i), however, were of opinion that this con^ 
traCt did not come within the exception of the aCt, and 
therefore ought to be ftamped, being a contraCt not for or 
relating to the y^/e, but to the moiling of goods, and for 
work and labour to be done. It was a contraCt in heri } 
as in the cafe of Towers v. 0/borne (^}, where the defendant 
having befpoke a chariot which he refufed to take when 
it was made, it was objeCted to an aCtion brought to re- 
cover the value of it that the cafe was within the ftatute 
of frauds, nothing being given for earneft nor any note in 
writing } but the Lord Chief Juftice ruled it not to be 
vtithin the ftatute, which related only to contraCls for the 
nClual fale of goods, which that was conlidered not to be, 

(a) 3 Term Rep, 524. 

(^) Lord ElUnborcugh and Le Blanc wera id>fcnt this dsj on (he fpecial 
rommiffion in Surrey, 

Jt) I Stra^ 506. 

Y3 


but 
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1803. but a mere executory contrail for work to be done. That^ 
BvxTotc *** Curry y. Edenfer the agreemeut related to. 

Bxpa^ji goods th^n made. 

Rule difcharged. 


Saturday^ 
Feb* 5tb.^ 


Byiine and Another agaln/i Aguilar. 


Where tifter due 
notice of render 
of the principal 
the piaintitF Bill 
proceeds againft 
the bail in the 
a^iiou of debt 


'jpHE defendant, who was bail in the original aflion, 
obtained a rule to (hew caufe why the proceedings, 
againft: hint fliould not be itayed for irregularity, with 
COils. 


upon the recog- 
nisance, bfCdiife 
no offer was 
made by them 
to pay the cofta 
in the fuitagaliifl 
them nor any 
rule obtained by 
them today pro- 
ceedings in the 
aAion againd 
them on payment 
of cods; held the 
fubfequent pro- 
reedings irregu- 
lar, being con- 
trary to the rule 
of Court, ^ri/f. 

1 jdnn.^ which 


On the 1 7tb of February, after verdi£l obtained by thei 
plaintiffs in the original aftion, on which judgment was 
entered in Ee^er term, they fued out a latitat again fl the 
defendant on his recognizance of bail returnable the firfk 
return of lafl Ea^er term. On the 13th of May^ Manlyt 
the principal, f'urrendered himfelf in difeharge of his bail, 
(being the eighth day after the return of the writ); and 
on the fame day a notice pf fuch render was ferved on the 
plaintiff’s attorney, and a committitur entered in the 
marfhal’s book ; and on the 15th of Alay an affidavit of 


r«)schaton fticK fucli fcTvice was lodged with the clerk of the rules, and 

DOMce of render 

oti furthtr fra. the marlhal’s certificate of render dtlivered, to the filacer 

cfed'mgi againff , . • « 

the bail fall fo cntcr an cxoncretur on the hail- piece. Notwithftanding 
which the prefent defendant, one of the bail, was feryed 


with a declaration on the 26th of “June, and notice to. 


plead given within the four firfi: days pf lafl Alichnclmas 


term. Upon which notice was given that the Court wouUl 


be moved, which was accordingly done lafl term, when 
this rule was granted. Manly, the principal, was not 
charged in execution in Trinity term lad, becaufe the aN 
torney for the plaintiffs conceived (as he Hated in his 

affidavit) 
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•(fidavit) that it would have prevented the plaintiffs from 
proceeding in this aflion (a) : but it was their intention to 
have charged Manley in execution if the defendant after 
the render had applied to the Court or a Judge to ftay 
proceedings in this caufe againff the bail on payment of c^s 
in the aSlion againjl the bail; which was fworn to be the 
general praftice in fuch cafes. And the queffion was* 
Whether the plaintiffs were entitled to proceed in this 
a 61 ion for want of fuch application on the part of the 
bail ? 


1803. 

BVRNt 

ageiufi 

AcvilaK. 


Liltleinle fliewed caufe againff the rule, and relied on 
the practice as above dated, and faid, that by the defend- 
aint’s not having applied to day proceedings till Michael- 
mas term lad, which he could only have entitled himfelf 
to on payment of cods, the plaintiffs had lod the oppor- 
tunity of charging the principal in execution in 'Trinity 
term. And he cited Perigal v, Mellijh (^), Meadovfcroft 
V. Sutton (f), Fijber v. Branfeombe (r/), and Abbott v. Raw- 
ley{e)f in which latter cafe the obje£lion was exprcfsly 
taken to making the rule abfolute for daying proceedings 
againd the bail, unlefs upon the terms of paying the cods 
of the aflion againd them as well as of the a£lion againit 
the principal } which was accordingly ordered. He alfo 
obferved, that before the rule of Court in Trin. i Anne(f) 
(whereby it was ordered that if bail were impleaded in 
debt upon the recognizance they fliould have eight days to 
render the defendant, and that on notice thereof all fur- 
ther proceedings fhould ceafe) the plaintiff was entitled to 
his cods in the fuit againd the bail^tjiough it was other- 


Vide Etotr't cafe, Q^. Bernn, 66« 
(0 1 Bof.&Pu/l. 61. 

(»;• % Bif & Pall, Jj, 

Y 4 


(^) 5 Term Ref, 363. 

{d) 7 Term Rep. 355. 

(fj Viat Jnjlr. Cler, R. 1^396. 

wife 
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vrife at to the cofts of a fcire facias before the ftat. 8 & 9 
W. 3.; and that rule which was made to give an indul* 
gence to the bail could not take away the cofts which were 
given by ftatute j the defendant thcarefore could only avail 
himfelf of the indulgence given by the rule of Courti 
on the condition of paying the cofts which had legally 
accrue 1. 

contrli, faid that this was an attempt to fix the 
bail with the whole debt, becaufe the cofts of the aflion 
on the recognizance were not paid, not having been de- 
manded ; and aUho''gh they had complied with the rule 
and pr.iclice of th * Court in having rendered the principal 
in due time and given the proper notice, in which cafe the 
rule of 2 Vi«. i Ann, exprefsly declares that ** all further 
•* proceedings againft the bail jIjuU ceafe** Even before 
the rule of Trin. 1 Ann. the Court in one. cafe (a), where 
proceedings were ftayed on the application ot the bail in 
debt on the recognizance, only allowed cofts, becaufe 
there had been pleadings in the caufe before'fuch applica- 
tion : but fince the rule, all fubfeguent proceedings, after 3 
render in due time and notice, are made irregular and void 
without the neceffity of applying to ftay them. If then 
the plalntifis be entitled to cofts up to the time when the 
render was made and notice given, they muft be obtained 
by fome other mode of red refs or application to the Court, 
and not by proceeding in the a£lion againft the bail. In 
Abbott V. Lawley {b) the application was to ftay proceed- 
ings on payment of the debt as well as the cofts ; but here 
the render wa^ in time to difcharge the bail from theif 
liability to the debt. 

(f) 1 1 3. I S^k. 10-a. 3 Bef. & But!. i|. 

Lord 
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Lord Ellenborough C. J. If a ^plaintiff proceed 
after due notice of the render, he does it at his peril, the 
rule of Court'having declared that on fuch conditions all 
further proceedings fliall ceafe. 

Per Curiam, Rule abfolute without cofts.- 


Imlay again/l £i.lefs£M. 

Rule was obtained in the lad term calling on tl^ 

plaintiff to fhew caufe why the defendant fhould not 
be difcharged out of cuftody on filing contpion bail. 
This was grounded upon an affidavit of the defendant and 
two other perfons, dating that the defendant on the j yth 
of May lad was arreded in London at the fuit of the 
plaintiff for 3000/. upon a writ returnable the fourth re- 
turn of Eafter term, and was holden to bail upon a certain 
affidavit to hold to bail, (referred to and fet out in the pre- 
fent affidavit, which together with die proceeding thereon 
in this court will be found in the report of the cafe, ante, 
2V0I.453.)} whereupon he obtained a rule nifi for his 
difcharge on filing common bail, which rule was difcharg. 
ed in trinity term lad. That afterwards the plaintiff 
having neglected to declare againd the defendant within 
two terms, the latter obtained his difcharge on the loth 
of yuly lad on filing common bail ; and two days after- 
wards was arreded again at the fuit of the plaintiff for 
3000/. upon another affidavit, dated the 10th of yu/y, 
made by Robert Cowie, the fame perfon as before, who 
therein as one of the trudees.of the edate of Imlay the 
plaintiff under an affignment for the benefit of creditors 
■fwore, that the defendant was jodly indebted to the 
plaintiff in 2000/. apd upwards for money had and re? 

9 ceivcd 
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One who w«s 
difcharged out of 
cuHikIy upon an 
arieft in a for- 
mer action, t'oc 
default of the 
plain riff in not 
declaring againft 
him in tizne^ 
cannot be holden 
to fpecial bail 
under a fecond 
writ for the fame 
caiifeofadlion in 
fubllance} the 
firil affidavit to 
hold to bail being 
adapted to a de- 
mand in trover' 
for good 89 and 
the fecond for 
money had and 
received, upon a 
fuppoiition that 
the goods had 
been fold by the 
defendant for the 
plaintiff, and the 
money received 
to his ufe* 
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Imlay 

againfi 
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ceived by him to the ule of the plaintilF} by virtue of 
which the defendant is now in cuftody. The affidavit 
then proceeded to (late in exprefs terms that the arreil 
under the fecond writ was for the fame caufe of a£lion as 
the former) and was founded upon a fuppofition that the 
defendant had received the money for the filver bars 
fworn in the former affidavit to hold to bail to have been 
delivered to him by the plaintilF for the purpofe of being 
conveyed to one jE. B. at Gottenburgh in Sioeden. The 
defendant then proceeded to negative in diredi terms that 
any Clver whatever had been put on board his fliip to his 
knowledge or belief ; and that if any had been fo put on 
board it mull have been clandellinely between the plain- 
tiff and the mate of the fliip) without the defendant’s 
privity. And he alfo denied having ever figned or deli- 
vered auy acknowledgment for any filver to the plaiutifF 
or any other perfon. And further, he denied having ever 
difpofed of any fuch filver, or received the produce of the 
fame or any part thereof, together with various other 
matter conncdled with the merits of the cafe. In anfwer 
to this affidavits were read pf the plaintiff and R. Cowie^ 
exprefsly contradidling the affidavit of the defendant upon 
the merits, and fwcaring exprefsly to bis having received 
the filver bars in the manner deferibed in the former re- 
port, and to his having figned a receipt for the fame, 
which receipt wus inclofed in a letter to be fent to R. B. 
pf Gottenburgh’^ and incautioufly committed to the defend- 
ant’s care to be by him delivered, which he had not done. 
But not denying that the prefent a£lion vras brought for 
the value of the fame filver. And concluding, that if the 
defendant were permitted to go at large he would with- 
draw himfelf out of the jurifdi£tion pf the Court, and the 
^iaintiff would lofe his debt. 


Geuerom 
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Garroiv and If^aUon (hewed caufe, contending that the 
feeond arreft and holding to bail w'as good, the iiril a£lion 
having been dircoiijtinued} and cited TVhalley v. Martiit{^a\ 
Keeling v. Elliott {l>)y burton v. Hayes Bates v. Bar-^ 
ry{d)t and De Coury. Reaei(()t which latter was a 
(Ironger cafe than the prefent ; for there the defendant 
was holden to bail in an a£lion on a judgment, after hav- 
ing been difcharged on a common appearance in the ori- 
ginal aclion by the a£l of the plaintiff in declaring againft; 
him in a different form of a£licn from that mentioned in 
the hrfl: writ and the afEdavit thereon to hold to bail. 
And in Olmius v. Delany (f)t where the bail put in to the 
fir (I a£lion were perjured and fheum to be worth nothing, 
the Court permitted the plaintiff to hold the defendant to 
hail a fecoiul time for the fame caufe of aflio.n, even before 
he had difeontinued the firfl aftion, which however was 
done afterwards. A fortiori they infilled that the Court 
would not relieve the defendant in this cafe where he him- 
felf appeared to be forrworii. They alfo contended that 
this was a different caufe of aflton from the firft : the one 
having been brought for the filver itfelf in fpecie, the 
other for money had and received, upon a fuppofition that 
he had fold it as the agent of the pl-rintiff, and received the 
value. And concluded, that unlefs the defendant, who 
was a foreigner, was detained in cuftody the plaintiff would 
lofe his debt. 

\ 

Erjkincy contra, fald that the condufl of the plaintiff 
appeared to be vexatious and opprelFive in holding the 
defendant to bail in this fecond a£lion, for that which 
plainly appeared to be the fame caufe of aflion for which 

(:j) Qto« 62. (^) Ih . 399* (f) X . 4.39. 
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1803. lie had been arrefted and detained in cuftody before; and 
' " from which cuftody he had been liberated on account of the 

1ml a y 

wilful laches of the plaintiff himfelf in not declaring 
Zt-LtysKM. hjnjj in time, in which cafe all the books of prac- 

tice (a) agreed that a defendant could not be holilen to bail 
in the fecond afkioti. That fuppohng the fa£l of the de- 
fendant’s having fold the filver and received the money 
were true, the plaintiff might as well have recovered in the 
firft a£lion of trover ; and no good reafon could be affigned 
why he fliould have brought this action. 

Lord Ellenborough C. J. This a£tion appears plain- 
ly enough to be founded on the fame caufe of action as the 
former, though in a different form, and might by proper 
averments have been fliewn to be fame, if there had been 
a recovery in the former a£tion. It is likely enough that 
if the defendant, being a foreigner and not redding in this 
country, be difeharged on filing common bail, the plaintiff 
will ^ofe his debt, but that ought not to warp our judg- 
ment in applying the law to the fa£ls difclofed to us. 
There are many cafes in the books where a plaintiff has 
been fuffered to hold a defendant to bail a fecond time for 
the fkme caufe of action, as where he has erroneoufly 
commenced his aflion, or miftaken his remedy, and has 
difeontinued it in due time, without oppreldon or laches. 
But here the full time elapfed which the law allows for 
his detaining the defendant in cuftody upon the firft 
arreft, and after his difeharge he arrefted him a fecond 
time, and requires the Court to aid the former defeA in 
his proceedings or proof by continuing the defendant in 
cuftody for a further period for the fame caufe of aflion, 
which inuft be fuftained by the fame proof, and eveii 

(a) Vide i Tidd, 85. and Gnmft, PraStt 

fomething 
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fomething more than would have fufficed in the former 1803. 
adion. It is harfli enough to deprive men of their liberty ' 
as a fecurity for debt in the firft inftance ; but after having agahjl 
continued the defendant in cuftody until the plaintiff loft 
the benefit of it by his own default, I Ihould require a 
very ftrong cafe to induce me to confent to a further 
imprifonment. 

/ ^ 

Grose J. declared himfelf of the fame opinion* 

Lawrence J. obferved upon the cafe of Otmius v. Z 7 ^’> 
lanyt that the bail procured by the defendant in the firft 
a£lion, being forfworn and proved to be worth nothing, 
were in effe£l no bail, and the plaintiff had not the fecuri*> 
ty which by law he was entitled to have ; and the defend* 
ant was in effe£l only holden to bail once, which was in 
the fecond a£lion. This action mull be confidered in 
fubftance to be brought for the fanae caufe as the former : 
and to this purpofe there is a ftrong cafe in Strange of 
Taylor v. Wajleneys (a), where the defendant after having 
been arrefted for a debt, and detained in cuftody till he was 
fuperfeded, afterwards gave the plaintiff a note for part of 
the debt, on which a new aflion was brought, and he was 
holden to bail ; but the Court difcharged him on com* 
mon bail, faying it was but a further fecurity and did not 
extinguilh the former caufe of a£lion. However ill the 
defendant'may have behaved, we are not to punifti him by 
confining him in prifon upon a fecond arreft for the fame 
caufe as before. 

Le Blanc J. The rule would be nugatory that a party 
fiiould not be holden to bail a fecond time for the fame 
caufe of adion, if after a firft arreft on which the defend* 

a Stre , iziS. 
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ant was detained in cudody as long as the rules of lavr 
would admit) and from whence he was dlfcharged on ac- 
count of the delay of the plaintiff in not declaring againft 
him in time, the defendant Ihould be again liable to fuffer^ 
by being holden to bail again in a fecond a£tion for the 
fame caufe. 

Rule abfolutcv 


Page agahifi Wiple. 

I N ail a^ion on the cafe, the iirff count of the declara- 
tion dated, that the plaintiff, before the committing 
of the grievance aftermentioned, was indebted to the de- 
fendant in 43/. 15/. 6d. by reafonof the feveral promifes 
in the writ next after mentioned } and being fo indebted) 
the defendant, for the recovery of the faid fum, on the 
25th of jMt i8oi, but without the. knowledge of the 
plaintiff, fued out of B. R. againd the plaintiff a writ of 
alias capias; that the plaintiff, after the faing forth of the 
faid writf and before he had any notice or knowledge of 
the fuing oat of the fa me, and before the return thereof) 
and before the arred of the plaintiff by virtue of the fame, 
viz. on the 8th of fuly 1801, at, &c. paid to the defendant 
the faid fum of 43 /. 15X. 6d. fo due to him as aforefaid ; 
yet that the defendant, contriving and maliciotify intending 
to injure and prejudice the plaintiff, and to put him to great 
expencct and oiherwife to harofs and aggrieve him, after- 
wards, and after the defendant had been and was fo as 
aforefaid paid and fatisded the faid fum of 43/. 15X, 6di 
for the recovery whereof he fued and profecuted the faid 
writ againd the plaintiff, to wit, on the iithof fu/y, 
180 1) at, &c. vjrongful/y, unjujlly^ and malicioujlyy and 
5 notwithdanding 
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notwithftanding fuch payment and difcharge of the faid 
3/. 15/. ad. for the recovery whereof, &c. caufed and pro^ 
cured the plaintiff to be arrejled by virtue of the faid writ 
of alias capias, and under colour and pretence of the 
fame, and of the aforefaid caufe of a^lion therein fpeci* 
fied : and to be kept and detained in cuftody by virtue of 
the faid writ for two days, and until the plaintiff*, with his 
furety, was obliged to give a bail-bond to the Iheriff for 
his appearance at the return of the faid writ, &c. and 
plaintiff* was obliged to lay out 4/. 4/. in obtaining his 
difcharge from fuch arrefl: and imprifonment. The fecond 
count was in fubllance the fame, only alleging further, 
that by reafon of the payment of the debt to the defendant 
he ought to have direSIed the Jberiffy to whom he had fo de- 
livered the faid writ for execution, not toarrejlor take the 
faid plaintiff under and by virtue of the fame : yet the de- 
fendant, well knowing the premifes, but contriving to in- 
jure and prejudice the plaintiff*, and put him to expence, 
and othcrwifc to harafs and aggrieve him, did not direSi 
the faid ffierifF, &c. not to arreff and take the plaintiff^, but 
wholly negUfled fo to do ; whereby, &c. The third count 
varied from the others by ffating that after the delivery of 
the writ to the (heriff*, and before the arrelt of the plain- 
tiflF, &c. he the plaintiff* fully fatisjied and di/charged the 
faid caufe of aBion in the faid writ fpecified by paying to the 
plaintiff t with his affenty 43/. I5x. 6 d. in full fatisfaBioh 
and difcharge of the damages he had fuffained by reafon of 
the non-performance of the feveral promifes and under- 
takings in the faid writ mentioned, as olfo \l. i 6 s.fer and 
tiwards and in fatisfaBion of the cojls and charges by him 
fuftained in the profecutiun of the faid writ ; by reafon 
whereof it became ami was the duty of the defendant to pre- 
vtnty and be the defendant ought to have prevented the plain- 
tiff 
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tiff from being arrefted, &c. s yet the defendanti well 
knowing the premifes, but contriving to injure and pre* 
judice the plaintiff> and put him to great expence, and 
otherwife to aggrieve him, did not in any manner prevent 
the plaint^ from being arr^ed^ &c. but /offered and per- 
mitted him to be arrefted, &c. 

After verdi£^ for the plaintiff, with 5/. damages on the 
third count. 


Wilfon moved in the laft term to arreft the judgment 
on the infulHciency of that count, in not alleging malice 
in the defendant as in the firll count, which was negatived 
in evidence at the trial : and he cited Scheibet v. Fair- 
bain (a) as in point, that no fuch a£lion will lie for a 
mere nonfeazance, but only on malice alleged and proved. 


Sellon Serjt. and Be^, in (hewing caufe now, endei^ 
voured to diftinguilh this cafe from that by obferving, 
that there the writ was fued out before the debt was paid, 
and the plaintiff did not allege payment of the coJIsol% w'ell 
as the debt, without which there was no obligation on the 
defendant to countermand the arreft. And Heath J. par^* 
ticularly obferved, that at all events the party was not 
bound in that cafe to ftop the a£tion until the cofts were 
tendered. And Lord C. J. Eyre faid, there was no con- 
fideration for any duty to attach upon. But here there is 
an averment that the debt and cods were paid, upon 
which it became the duty of the defendant to (top the 
execution of the writ at his peril. 


Lord Ellbmborough C. J. ((lopping Gibbs and WUfon 
for the defendant.) Taking the averment that 1/. 16/. 

(a) 1 & Pull, 38s, where all the prior cafes are coUcAed j to wl^ch 

stay be added Ci^fon v. Cbstin, a Bo/, & PulL 129, 
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kras'paid to the defendant for and toovards and in fatif- iSojs > 

fa£lion of the cofts” moft favourably for the plainttfF> as ' ^ 

meaning that it was taken in fatisfaSlion of ihe cofts } ftill 
I think the cafe not diftinguiftiable in principle fron^ that 
of Scheibel v. Fairbain, Is it the duty of a plaintiff to run 
after his writ, which has properly iffued, in order to ftop 
the execution of it ? or is it not rather the concern of the 
debtor, when he fatisfies the demand, to afk for a coun- 
termand of the writ or an order for his difcharge ? No- 
thing noilful is alleged to have been done by the defend- 
ant, but only that he f offered and permitted the plaintiff to 
be arrefted. Nothing is ftated to fhew that this was done 
by way of vexation or oppreftion, but a mere nonfdazance. 

The queftion is. Whether under the circumftances ftated 
it became and nuas the duty of the defendant to prevent the 
arrefl ? I know of no authority which impofes fuch an 
obligation. The defendant might have alked for a coun- 
termand : he muft look to the ccnfequence, if the writ 
were properly fued out at the time. We cannot intend 
that any thing was done vexatiouily, when nothing of the 
fort is alleged. 

Fer Curiam^ Rule abfolute. 


Ardrn again/i Watkins. 


Mwdayf 
Fib. 7ih# 


^JpHE plaintiff declared as indorfee of a bill of ex- 
change againft the defendant as acceptor j which bill 
was ftated to bear date the Ath-of Decetnber i8of, and to 


One who had 
cemmitted a fe* 
crec nCt of banlc* 
ruptcy prccures 
the defendant to 
lend him hia ac» 


ceptancc, and as a fecurity pledges the leafe of his.houfe ; and having drawn the bill payable to 
hh own order, indorfes it to the plaintiff for a valuable confideratioo, without notice of his bank* 
vuptcy; held that, in an adliofi by the plainilff as indorfee againft ibit sccepfbr, the latter could 
not defend himfelf on the ground of the drawer's bankruptcy at the time of fuch indorlVnient, 
or on account of the affigneef having withdrawn from him the leafe depoficed as a (ecutity foe 
his accepUnce. 
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be drawn by one Lewis Jones, for one hundred poundr^ 
payable fix weeks after date to his own order, and to be 
dire£Ied to and accepted by the defendant : and that Jones 
afterwards indorfed It to the plaintifF. Theve were aifo> 
the: common counts. 'I'o all which the general ifiue was 
pleaded. And at the trial, at the Sittings at WejiniinJJcr, a 
verdict was taken by confent for the plaintitf, fubje£l to 
the award of a gentleman at the bar ; who, after heating 
the caufe» made an award in favour of the plaintifF, that 
the defendant (hould pay him the amount of the bill and 
cods: and in his award alfu ilated the following fadls, in 
order that the opinion of the Court on the queition of 
law might be taken by the defendant, if he thought 
proper. 

Lewis Jones, on the 4th of December 1801, drew the 
bill of exchange in the pleadings mentioned on the de-^ 
fendatlt, who accepted the fame for the accommodation 
of Lewis Jams. On the fame day Lewis Jones, to whofe 
order the bill w'as payable, indorfed the fame to the plain- 
tiff for the full value thereof paid to him by the plaintiff. 
Lewis Jones, being a trader, committed an. acl of bank- 
ruptcy on the 5th of OBlober 1801, and a commillion of 
bankrupt was found againfl him on the 3 1 11 of December, 
whereupon he Was declared a bankrupt, and his effate 
and effe£ls alTigned by the commillioncrs to allignees. 
The defendant was not indebted to Lewis Jones at the 
the time of fuch acceptance, but he lent his acceptance to 
Lewis Jones to enable him to raife money thereon. The 
plaintiff, when he advanced the money to Lewis Jones on 
the faid bill, had no notice of the faid a£b of bankruptcy, 
nor did he know that Lewis Jones was infolvent, nor had he 
any knowledge whatever of the faid tranfaclions between 
Levfis Jones and the defendant. The aflignees of Lewis 

Jones 



td tkE FortY'THiro ITear 6£0ftGE tit. 


Jones have madd no claim whatever on the plaintiff touch- 
ing the premifes : but the defendant has been called on 
by the falil alTigiiees to deliver up to them a leafe of a 
houfe in Barnard^rntf which, at the time of the faid ac- 
ceptancej he pledged with the defendant for fecuring the 
payment of 150/. and intereft On the 20th of January 
then next, and Lnvis Jones undertook on demand to exe- 
cute an aflignment of the faid leafe by way of mortgage. 
This lOafe was fo pledged for the purpofe of indemnifying 
the defendant againft his faid acceptance. The defendant 
has delivered up the leafe accordingly. 

A rule having been obtained calling on the plaintiff ttf 
fliew caufe why the award ffaould not be feC afide as 
againft law, 

Erjkine and Manley fhewed catife; If Jones the traderi 
being indebted to the plaintiff, had undertaken to the de- 
fendant Watkins that if he would give the plaintiff his owrt 
fecurity for too/, for the debt^ he, Jones ^ would repay 
him } and the defendant^ relying on Jonts'z promife, had 
accordingly given his note ; it could not have been con- 
tended that the plaintiff would be repelled from recover- 
ing on fuch fecurity, becaufe Jones who induced the de- 
fendant to give it was a bankrupt at the time. Then the 
citcumftance of the bankrupt’s name being upon the bill 
as drawer cannot alter the cafe ; for the aflignees, who 
muft ftand in the fame fituation as the bankrupt, can have 
no claim to the bill. The bankrupt himfelf had no claim 
upon the defendant } and having given no confideration for 
his acceptance, it was nudum pa£lum as between them, 
though not £0 with refpedi to third perfons, to whom the 
bill with the acceptance was paffed for a bond fide con- 
fideration* If the aflignees had brought an action againft 

Z 2 the 
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the defendant on his acceptance, the want of conGderation 
would have been a deciGve anfwer to the a^ion. If the]^ 
had brought trover for the bill againft the plaintiff, the 
anfwer would have been, that even though the bankrupt's 
indorfement were void and could pafs no property to the 
holder, (lill they could have no property in the bill. For 
as between the drawer and acceptor, the foriAer was a 
mere truffee for the latter fo long as the bill remained in 
his hands, and confequently no property in it could pafs by 
the aGignment. Tiie adignees however could not deprive 
the plaintiff of his fecurity even as againft the bankrupt ; 
for though the latter could not bind his property at the 
time, he is certainly liable in his perfon. Neither could 
the bankrupt be faid to have ever had any property in bis 
own bill and indorfement : for in his own hands they were 
worth nothing, and only became property when the bill 
was paffed to the plaintiff. But whatever doubt there 
might have been between the plaintiff and the adignees, 
that cannot affsA the prefent queftion between thefe par- 
ties ; for the adignees, as it was competent for them to 
do, have repudiated the bill, and difclaim the tranfa^ion< 
altogether : and if they do not choofe to interfere, it is not 
competent to any other perfon to fet up their 'title. As 
in La Rochti Bart. v. Waktman (n), where an uncertidcated 
bankrupt having been permitted by his adignees to trade 
without moleftation on his own account, his adignment 
of a fhip of which he was in poifedion was holden by Lord 
Kenyon to be valid as againft all the world but his affignees, 
and fubje£l only to their difadirmance. That was a 
flronger cafe than the prefent, becaufe it affe£ked exifting 
property ; whereas here the bill was mere wafte paper as. 
between the bankrupt or his adignees and the defendant. 


(<<) Ni, PnmCaj^ 140 . 
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If it be urged by the defendant that in cafe the drawer had 
not become bankrupt he would have been indemnified j 
but that having had his fecurity withdrawn from him by 
means of the bankruptcy, his fituation is altered, and there- 
fore he ought not now to be liable, having loft the con- 
Aderation for which he gave his acceptance : the anfwer 
is, that however true that might be as between him and 
the bankrupt, yet this being unknown to the plaintiff who 
has advanced his money on the defendant's credit, which 
the latter enabled the bankrupt to pledge abfolutely, the 
plaintiff ought not to fuffer for the failure of a condition 
to which he was not privy between the defendant and the 
bankrupt. Even on the count for money paid, the plaintiff 
is entitled to fay that he has laid out money for the de- 
fendant's ufe ; for the bill was drawn by the bankrupt and 
accepted by the defendant, by virtue of an agreement be- 
tween them that the defendant would enable the other 
to raife fo much money from any third perfon by 
pledging his the defendant’s name to him for the re* 
payment. 


1803. 

ARDElf 

Watxzns. 


Gibbs and Lawes contrL Every thing which a bank- 
rupt polTefles at the time of his bankruptcy and before his 
certificate paffes to his allignees, except truft property ; 
which this was not ; for the acceptance wfas not given for 
the beneAt of the acceptor, but of the bankrupt, and 
therefore was valuable property in his hands. The cafe 
muft be confidered the fame as if the bankrupt having 
placed money of his own eftate in the hands of the de- 
fendant, had after his bankruptcy drawn this bill upon 
him payable to his own order, which the defendant* had 
accepted, or had ordered him to pay it over to a third 
perfon. The money fo placed would in truth have been 

Z 3 the 
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the money of the afitgneesy and the defendant would hot 
have been warranted in paying it away to the order of the 
bankrupt. A bankrupt after his bankruptcy may indeed 
make himfelf liable in his own perfon as drawer, but he 
cannot charge his eliate } and this is an attempt to charge 
his eftate in the hands of the defendant. The objection 
then in this cafe lies to the title of the plaintilF, which is 
derived through the bankrupt’s indorfcment. The defendr 
ant is an acceptor for a valuable confideration, namely, 
the leafe which was depofited with him by the bankrupt 
as a fecurity for his acceptance. This it now appears was 
the property of the alGgnees at the time } and they had 
an option at lead either to have adopted the bankrupt’s a£k 
and fued upon the bill, or to have withdrawn the depofit 
put of the defendant’s hands. That (hews that there was 
a property in the bill in the bankrupt which palTed to his 
aflignees ; if fo, the bankrupt could not pafs it away to a 
third perfon by his indorfement, but it veiled by law in 
the alTignees withopt any particular alfent of theirs : and 
property fo veiling, if it can be repudiated at all, mud at 
lead be fo by fome exprefs a£l declaratory of fuch an inr 
tent. Tlie fitqation of sn acceptor in fqch cafes is pecu-r 
Ijarly hard, if the alEgnees may withdraw from him the 
fecurity which was the conlideration pf his acceptance, 
and yet leave him li:(ble on the bill. But admitting tha^ 
fuch withdrawing of the depolit amounted to s repudia- 
tion of the bill by rhc allignees, yet that having taken 
place after the indorfement by tlie bankrupt, could not by 
relation back make good the indorfement, fo as to transfer 
the property which was ip them at the time : and Lord 
in Pinkerton v. Adams {a) feems tp have conlidered 


(a) a Eff. Ni. Pri. 6iu 


that 
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that a bankrupt could not transfer the property in a bill 
by his indorfement made after his bankruptcy ; but that it 
was a defence under the general iiTue* as the defendant 
only promifed to pay to fuch as had a legal title to the bill. 
{|Lord Ellenborough. The bankrupt there had a property 
in the bill before his bankruptcy. — Lawrence J. That 
cafe only decided that it was evidence on non aflumpHt 
whether the bill were legally iudorlbd to the party fuing.] 


1803. 

ARPtw 

mgaiffi 

WATKXIft* 


Lord Ellenborough C. J. As doubts are dated to 
have been entertained on the quedion, we will look into 
the cafes; but at prefent I cannot imprefs on my mind 
any doubt on the fubje^. 


Lawrence J. (being the only Judge in court on this 
day) delivered the opinion of the whole Court, who heard, 
the cafe argued on a former day. 

This came on upon a motion to fet aGde an award of 
Mr. Burrotegh'Sf who has decided in favour of the plain* 
tiflF, the indorfee of a bill of exchange drawn by one Lewit 
Janet on the defendant, and accepted by him. The arbi* 
(rator, having dated the fa£l6 fpecially, has enabled the 
defendant to take the opinion of the Court, whether the 
arbitrator has decided rightly on the law ariling from thofe 
fafls ; which are as follows : Lewis Jones being a trader, 
and having committed an a£l of bankruptcy, on the 5th of 
OSlaher 1801 drew the bill in quedion on the defendant, 
whaaccepted it for his accommodation to enable him to 
raife money on it ; he the acceptor not being then in- 
debted to Jones i who at the time of the acceptance pledged 
the leafe of a houfe in Bernard-Jlreet with the defendant, 
undertaking to execute an aflignment thereof by way of 
inortgage, for the purpofe of indemnifying the defendant 
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dgainft his acceptance. JontSy to whofe order the bili 
was payable, indorred it the fame day it was accepted to. 
the plaintiff, who paid a full value for it, and had no 
knowledge of the a£t of bankruptcy, nor of Jonei infol- 
vency, nor of the tranfaClions between ’Jones and the de- 
fendant. A commillion having iflued againll Jones on the 
31ft of December f the aflignees under that commiffioti 
required the defendant to deliver op the leafe which the 
bankrupt had pledged, which he accordingly did. For the 
defendant it has been contended that the property in this 
bill palled to his affignees, who take whatever property he 
may have that is not trufl; property which this bill is; 
alleged not to have been. That the depofit of the leafe 
was a confuleration for the bill, and that the tranfa£lion 
is the fame, as if the bankrupt had placed in the defend- 
.ant’a hands 150/. of the money of his aflignees, on his 
undertaking to pay that money to his (Jones’s) order ; and 
as fuch order could give no authority to the plaintiff to. 
receive the money of the afHgnees, he cannot recover. 
With this reafoning and flatement we do not agree. The 
tranfatlion U ftri£lly this: Jones the bankrupt, having no. 
money in the defendant’s hands, procures him for his 
(Jones’s) accommodation to accept a bill, and to indemnify 
him agaiiilt that acceptance depofits in his hands a leafe, 
which was the property of his aflignees by relation of law. 
As between Jones and the defendant, there was no con. 
fide<^ation which would enable Jones to fue the defendant 
on the bill: it was never intended that the defendant 
fliould be liable to Jones; but that Jones fhould raife 
money on it by negotiating the bill : and the leafe was not 
depofit.d with the defendant to be by him difpofed of as 
a thin^ for which he had paid by his acceptance, but 
meiciy as an indemnity in cafe Jones ihould not repay 

whaf; 
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what he might be obliged to pay in confequence of his ao {803. 
ceptance. If therefore Jotui could not fuc, had the bill — — • 

remained with him, his aflignees could not. If there were 
DO means of making this bill available in their hands for WAvaim. 
the fatisfa£lion of the demands on the bankrupt, it would 
not pafs to them ; and it is upon this principle, that what 
a bankrupt holds as a truftee will not pafs. To make 
this like the cafe put of depoGting the aflignees* money in 
the defendant’s bands, and then giving the plaintifl^ an 
prder to receive it, the engagement of the defendant 
(hould have been to deliver the Uafe to the bankrupt’s 
order. The cafe is no more than this ; the defendant, in 
ponfideration of a fecurity which the aflignees of the bank> 
rupt could make void, accepts the bill in queftion: the 
aflignees do avoid the fecurity : the confequence is, that 
it becomes an acceptance without conGderation ) an ac» 
peptance, in which, as the bankrupt could not fue on it, 
his aflignees have no intereft ; and the defendant cannot 
refill this demand on the ground t^at the plaintiff* has no 
title } and the want of conGderation Xurniflies no defence 
to one who has advanced money on the credit of the ac- 
ceptor. We therefore think that the arbitrator has 
judged right, and that the rule muft be difeharged. 

Rule difeharged* 
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1803. 


ITuffi/ayt 


A fchedule of 
goods referred to 
in a deed, to 
which it was 
anneaed, muft 
have the proper 
derd (lamp by 
Itat. 37 Oeo. 3. 
c. 90, f.' 7. ac- 
cording to the 
number of words 
and fticets, and 
not mttely the 
Angle fchedule 
Jlamp of aj. 6 d» 
impofed by ihe 
1 fl fedllon of the 

•a. 


Lake and Another againjl Ashwell and Others, 
AHignees of Wallis a Bankrupt. 

JN trefpafs for breaking and entering the houfe of the 
plaintiffs, and taking and converting the goods therein 
to the defendants' own ufe, which was tried before 
Hotbam B. at the lad Chelmsford aflizes ; upon the gene> 
ral iflue pleaded, a verdldt was found for the plaintiff's for 
571/. iir. 6 d. (the value of the goods taken) with liberty 
to the defendants to move the Court to fet afide the ver> 
di€t and enter a nonfuit, upon the ground of an obje£lion 
anting on the damp a£ls, as after dated. 

The houfe in quedion, fituated at Colchejler^ and the 
furniture in the fame, had been the property of one Wallis 
a trader, who was conliderably indebted to the plaintiffs, 
ltnen>drapers in the fame town, and having been preffed 
by them for fome fecurity, agreed to give them a convey- 
ance of the houfe, valued at 800/. and a bill of fale of 
the furniture, valued at 571/. lu. td. which were ac- 
cordingly executed, and bore date on the 73d of May 
1801. After the execution of thefe fecurities, which 
were prepared by a perfon of the name of Strutt^ who for 
fome time before bad aded as the agent of Waltisy a per- 
fon was put into the houfe by Btrutt, and it was after- 
wards let by him to a tenant, without any mention made 
of the plaintiffs’ names, and the receipt for the rent was 
given by Btrutt in the name and foi* the ufe of Wallis, 
and Wallis’^ name dill continued on the pariffi rates. And 
therefore one of the queffions intended to have been 
raifed in argument by the defendants was, Whether the 
conveyance and bill of (ale were po( fraudulent and void 
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by the ftatute 2i Jac. I. But upon this p^rt of the cafe 
ifo opinion was given by the Court. The material quef> 
tion arofe on the bill of fale of the goods, which was 
under feal, and when produced at the trial, had an inven' 
tory of the goods annexed to it. The bill of fale itfelf 
had the proper deed ftatpp : but the inventory confiding 
of four (beets of paper had only a five (hillings (lamp 
affixed on the firfi of the four (hects, there being no 
(lamp on the other three. Whereupon it was obje£led 
that the inventory, annexed and referred to in the bill of 
fale, was part of the fame deed, and ought to have had 
a deed (lamp, amounting altogether to 2o/. and not 
merely 35/. (lamp on the firfi (heet. The learned Judge 
however fuffered the caufe to go on, but referved the 
point ; and the defendants afterwards efiabli(hed their 
right to the property in quefiion, (fnppofing it to remain 
in Wallis) under a commiffion of bankrupt ifiued againft 
him, dated >0 January 1802, under which ^yiiwell and 
two others of the defendants were chofen affignees. iV 
rple having been accordingly obtained in the lafi term fpr 
Jetting afide the verdi£l and entering a nonfuit| 

Efpinajfe now (hewed caufe, and contended that 5/, 
was the proper (lamp for the fchedule, viz. 2/. 6 d. by 
the fiat. 37 Geo. 3. c. 90. f. i. and as much more by a 
fprmer a£l. The words of the refpeclive a^s are, for 
any inventory or catalogue of any furniture, goods, or 
effefls, made with reference to any agreenient, or for 
** the fecurity of any perfoii, not hereby otherwife 
f* charged, the fyim of two (hillings and fixpence.” That 
|he fchedule was one entire thing ; though tranferibed on 
feveral (heets of paper, it dill formed but one fchedule, 
Jqr which the ftamp was im^ofedf It was no objeflion 


1803. 

Lakk 

agah^ 

Abhwelz. 

Ocbcfis 
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1803. 


Laky 
0gainft 
Asmwkll 
and Otlwn. 


that being referred to in'and annexed to the deed, it muft 
be taken to be part of it, and fhould have had the deed 
(lamp on each (heet ; for it was referred to as a diftin^t 
inftrument, under the appropriate name of a fchedule, 
and the claufe in queftion feems worded fo as to meet the 
objedlion. But if it were taken to be part of the deed, 
then it feems by the exception in the claufe, ** not hereby 
** oiherwife charged^* as if no additional (lamp were 
necelTary } for here a (tamp duty was otherwife charged^ 
namely, on the deed, which had the proper deed (tamp. 


Mairryat contr^ was (topped by the Court. 

Lord Ellenborough C. J. The meaning of the 
claufe in the a£t of parliament was, that if any fchedule 
or inventory of goods were unattached to or making part 
of any thing elfe which required a different (tamp, it 
(hould have the (tamp of 2/. 6 d. thereby impofed : but 
that if the fchedule were annexed to and formed part of 
any other inftrument which required a fpecific (tamp, it 
mult have the proper (tamp required for that in(trument 
of which it is a part. And if this were not fo, the revenue 
would be liable to great evalion } for then an inltrument, 
requiring a certain (tamp in proportion to the number of 
words, would only contain a few words of reference to a 
fchedule, by which every thing would be conveyed for 
a trifling (tamp in fraud of the revenue. The 7th 
fedtion of the a£t referred to exprefsly provides again(t 
this praftice; for it fays, that the number of (tamps^ 
required to be put on every (heet of paper, &c. on 
which any indenture, &c. or other deed hereby chargetj 
with the duty of 31'. &c. (hall be written, (hall be cal- 
*< culated according to the number of eommoa law (heetsjf 

a each 
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** each containing 72 words* of which fuch indenture^ 
** &c. or other deed or agreement* together vnth eHerj 
** fchedule or inftrument annexed untOy &c. the fame* (hall 
** confift in manner following*'* &c. It then proceeds to 
apportion the (tamp according to the number of words 
and (heets of which any deed* &c. together ivith fuch fche- 
dule (hail conGft. This fully explains the- meaning of the 
other claufe. 


i8og» 

Larb 

ASHWtLL 

and Others. 


Lawrence and Lb Blanc Ju(lice8(<i) alTented. 

On the ground therefore that the (tamp ufed was im- 
proper* the Court made the 

Rule abfolute to enter a aonfuit. 

(«) Groje J. .was abfcjit from Indifi^ritlon. 


Holmes againjl Wainwright, One, &c. 


^utfday^ 
Fib, 8ch. 


curred in bringing them up. 


TfRSKlNE obtained a rule for changing the venue whm the eaafe 

• • • • of aftion Tub- 

from London to Torybire in an aftion for malicioufly ftantiaiiy arifee 

fuing out a commiffion of bankrupt againlt the plaintifl^ coimry^n which 

upon an affidavit that all the witneiTes lived in Torhjhiref by*the"plrintiff|* 

and that great expence and inconvenience would be in- 

of the cafe re* 
qnire the trial to 
be had there, 

, where all the 

Gibbs mewed for caute, that the affidavit on which the wimefles refide^ 
commiffion was fued out was made in London, which en- fro'm'theci^'t^ 
titled the plaintiff to lay the venue there. And by the UbSd,*thL^u'I^ 
rules of the Court the defendant cannot change the venue* "ionof*S»'Sl 
except upon an affidavit that the caufe of a£Iion arofe al-. win 

* ^ change the ve* 

aue, on his agreeing to admit a particular fa^ which In poiat of form exiftt in the original cottnqr» 


together 
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Holmbi 

Waimwbicht* 


together in the other county to which it is prayed to rcfef 
the trial. 

Erjkine agreed to admit that fad on the part of the 
defendant. 


Lord Ellen B oRODCH C. J. If the inconvenience of 
trying the caufe in the one or the other county were ba- 
lanced in any degree, we Ihould not interfere with the 
acknowledged general right of the plaintiff* to try his caufe 
where any part of the caufe of a£liun arofe j but as the 
defendant is willing to admit the only fact which exifts 
within the venue now laid, all the convenience and juftice 
gf the cafe preponderates in favour of the application. If 
the place where the witneffes live were nearer, fo as not to 
weigh fo much in point of convenience againft trying the 
caufe in London^ it might be a reafon for our not interfer- 
ing ; but here all the witneffes live at a great diftance, and 
the expence of bringing them up muff: be very great, and 
there is no convenience balancing on the other fide. The 
Courts were formerly very ftriil in treating applications of 
this fort } but of late years the Court of Common Pleas 
and this Court alfo have liftened to them with more in- 
dulgence, where they have feen that the real convenience 
and jufticc of the cafe required it. And here the only 
objedion which can entitle the plaintiff* to be heard againff: 
it is done away by the admifllon propofed to be made : 
and itwould.be inconvenient not to let the defendant try 
the caufe in the place where fubftantially the caufe of ac- 
tion arifes. 

Per Curiam, Rule abfolute. 
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Brown againjt John Benson. 


J^EBT on bond for too/, given to the plaintiff by the 
defendant and one Jopph Benfon. The defendant 
craved oyer of the condition, which was for the payment 
of an annuity of 5/. 4J. by equal quarterly payments to 
Rebecca Brown, the plaintiff’s wife, or her alTigns, to com- 
mence on the 24th of June 1791, for the term of eleven 
years, if the faid Rebecca Hiould fo long live ; but if (he 
(hould die before the expiration of that term, then to the 
plaintiff and his afllgns, if he (hould fo long live : and 
then pleaded, 1. Non eft fadlum ; on which iffue was 
joined. 2. Payment to Rebecca at the feveral times when 
the annuity became due. 3. The like payments aftei the 
days. Replications to the pleas of payment that on the 
24th of June 1801, 52/. for ten years was in arrear and 
owing j on which iffu^s were joined. 

At the trial before Le Blanc "j, at Worcejicr^ tixe only 
queftion was upon the payment of the firft live years, the 
annuity having been regularly paid to the plaintiff’s wife 
afterwards. As to which it appeared, that the plalntiffj 
being in embarrafled circumflances at the time when this 


The hutbind 
having taken a 
bond conditioned 
to pay hi^ wife 
an annuity by the 
obligor, the lat- 
ter cunii'>t with- 
out the aHfent of 
the hufl>And 
agree with the 
wife to difeharge 
himfclf from fu- 
ture payments of 
the annuity lor a 
certain period, in 
confiderarion of 
hit difeharging 
certain debts of 
the hufband ^ but 
the hulband may 
notwirhflatiding 
fuefartbe arrevi 
of the annuity 
when due. 


bond was given, had alligned certain property of his to the 
Benfonsy on condition of their giving this bond and paying 
200/. to fettle his affairs with his creditors. That foon 


after the execution of it he left the country, and the Ben* 
Jons having been obliged to pay certain extra demands to 
redeem feme goods of the plaintiff’s and in difeharge of 
a further debt of his, in all to the amount of 25/. 5/. 
the plaintiff’s wife agreed in his abfence to give up five 
years of the annuity, and to condder the fame as' paid in 
3 fatisfaflioo 
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fatisfa£lion of thpfe extra demands; and (he accordingijf'' 
figned a receipt as for payment of the firft five years iit 
advance. Thejury« under the Judge’s direflion, found 
as matter of that the money was paid for a dtbt of thi 
plaintiff’s and for his bentft t referving the queftion of law j 
Whether this could be confidered as payment fo as to 
maintain the ilTues. Accordingly a verdi£t was taken for 
the plaintifF for the amount of the fire years annuity 
withheld, with liberty to the defendant to move to fet it 
afide and enter a nonfuit. A rule nifi having been ob- 
tained for this purpofe in lad Michaelmas term. 


Williams Abbott were now called upon by 

the Court to fupport the rule. The condition of the bond 
being that the obligors (hall pay to the •tuife of the obligee 
a certain annuity is tantamount to an agreement by thd 
hulband that fuch annuity (hall be paid to her for her own 
feparate benefit, and confequently empowered her to dif- 
pofe of the annual payments as (he thought proper. This 
differs, therefore, from the cafe of fuch a bond given to 
the wife at the indance of a dranger, to which the huf* 
baud is no party. Under thefe circumdances payment to 
the wife is payment to the hulband. If goods be fold to 
a feme covert, and it be proved that they came to the 
hufband’s ufe, he would be bound to pay for them. It 
would amount to an implied authority from him to her 
to purchafe the goods. Now here the payment being 
made for his ufe, the fame authority mud be implied. 
The wife treated this not only as payment at the time, 
but afterwards ; for (he received the fubfequent paynsents 
as due only when they were paid. But payment before 
the day is allowed to be good evidence to fupport a plea 

of 
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of folvit ad diem. Sturdy v. Arnaud {a)f and Winch T. 
Pardon (Jb)^ (Lord EUenborwgh faid that the law of thofe 
cafes would not be difputed.) Then it was determined 
in Whyte v. Cuyler (r)} that a feme covert having} without 
authority from her hufband* contra£^ed with a fervant by 
deed t yet the fervice having been performed, the fervant 
might maintain affumpfit againft the hulband. 

Gibbs and Wigley^ contr^, were (topped by the Court. 

Lord Ellenborough C. J. However the wife might 
have difpofed of the money after (he had received it, yet 
the bond operated no further than to give her an authority 
to receive the payments as they became due, and (he 
could not transfer that authority to any body elfe, or anti- 
cipate the payments. The cafes alluded and referred to 
proceed on the ground of the goods being furnilhed or 
the work done for the benefit of the hufband, and his 
fubfequent a£ts implying a recognition of the authority 
of his wife fufficient to found an affumpfit againft him. 
But that will not a(Fe£t this queftion as to the general 
authority of a wife to bind her hulband in a cafe where 
no particular authority can be implied. For this purpofe 
(he is no more than a fervant, unlefs a£ling with a fpecial 
authority } and it might as well be contended that if a 
man fent his fervant to receive his money of a banker, the 
fervant might releafe the debt. 

Le Blamc J. It might as well be contended that the 
wife has authority to pay her hufbaud’s debts with her 
hufband’s money. 

Per Curiamia')y Rule difcharged. 

3 Titrai Hep. 599. (S) KL i Get, 1. Nu Pri, 174. 

(r) 6 Term 17S. {J) Grcfe J. wa« abrent from indifpofition. 

VoL, III. A a 
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I'h&ftatT I'yjf. u 
12.;. 40. 
wrliich gives a 
penalty of 5 /• 
•gatnft any per- 
foo relifling the 
ifearcbers ap- 
pointed by that 
ad in fearchtng 
Ibr and (eiaing 
goods made of 
leather ill tanned 
or wroiigbty do? a 
not attach upon 
a tradefm m who 
purchafes fuch 
goods ready 
snad^y though 
with intent to 
fell again » but 
only upon the 
original makers 
of luch in- 
wrought goods* 


Mason qui tarn againji Middleton. 

HI'S* was an a£Hon of debt upon, the (btute i yac. t. 
e. %l.f. 40. to recover the penalty of 5/. alleged to 
be forfeited by the defendant, by his not fufFering,, on the 
14th of dheher 1801, W. W.f G, and J. R.y (then 
being three of the fearchers appointed and fworn by the 
mayor of KingJt9n-upon.Hull fearchers. vi^thin the fame 
town to fearch and view witliin the pfecinifls of their faid 
offices,. &c. the leather (hoes and other waxes made of 
leather, for one year then not expired), to feize and carry 
away divers pairs of (hoes wrought and made of leather, 
and infufficiently wrought, then being in the defendant’s 
(hop in the faid town ; in which (hop the defendant car- 
ried on the trade and bu(inefsof a felter of fuch (hoes *, but 
obftruAing, preventing, and hindering them from feizing 
and carrying the fame away, in order that the fame might 
be tried by fuch triers and in fuch manner and form as is 
by the above ftatute appointed, contrary to the form of the. 
ftatute, &c. To which the defendant pleaded nil debet. 

The caufe was tried at the Idft OTork affizes before Lord 
Ellenhorough C. J. when a verdifl was given for the plain- 
tiff*, fubje£t to the opinion uf this Court on the following 
cafe: 

On the 19th of June 1801, the mayor of KingJIon upon- 
Hull did appoint and fwear, amongft other perfons, W. W"., 
G.W.t and y. R., of the faid town, fearchers within, the 
fud town and the precin^ls and liberties thereof, for the year 
then enfuing, to fearch and view within the precinfis of 
their faid offices, &c. the leatlier flioes and other wares 
m^de of leather, as often as they (hould drink good or need 
fiiouM be* That the defendant, on the 14th ef OBobeg 
3 1801, 
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1 8ot, carried on in partnerfliip with others the trade of a 
]inen>draper and haberdaiher in the faid town in an open „ 

Tin Aitoif 

thop there, in which, with other articles of trade, wlsre qui uM 
expofed for the purpofe of public fale certain leather 
flioes, not made or wrought up by them, but which the 
defendant had purchafed ready made of the manufaftiltet 
of them, in order to vend the fame in the courfe of his 
trade and dealing! And that on the fame day the three 
fcarchers fo appointed as aforefaid entered into the de^ 
fendant’s faid (hop to view and fearch the leather flioes, 
then being in the fame. That the fearchers upon their 
faid fearch did view divers pairs of the faid (hoes wrought 
and made of leather, and being infufliciently wrought as 
aforefaid, which the defendant had bought for refale as 
aforefaid, and then being in the fliop for fale as aforefaid, 
and were about to feize and carry away the fame, in order 
that the fame might be tried by fuch triers, and in fuch 
manner and form as is by the above llatute appointed i 
but the defendant wotald not fuffcr them to feize and 
carry away the fame, but hindered them from fo doing. 

The queftion was. Whether the plaintiff were entitled to 
recover the above penalty : if be were, then the prefent 
verdi£l was to ftand j if not, then a verdi^ was to be 
entered for the defendant. 

By flat. I Jac. i. ^>22. /. 29. certain officers there 
named (hall, four times a-yeaf at leafl, or oftener if ne^ 
ceflary, ** make true fearch and view qf and for all flioes, 

.** &c. and other wares made of tanned leather in every 
*< houfe, &c. where any (hoemaker, fadler, girdler, cur- 
** rier, or otker artificer uiing, cutting, working, or dreffing 
<* of leather doth dwell or occupy any of the occupations 
** of cutting, working, or dreffing of leadier. See . ; and^ 

V it (hall be lawful for the faid (officers) to feize and 

• A a 2 carry 
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Mason 
qui tarn 


carry away all fuch (hoesy &c. which they lhall find Itt 
** their fearch to be infufliciently made, curried, or 
** wrought.” 

Byyi 32. all mayors and other head officers in boroughs, 
&c. (hall yearly appoint two or more perfons to fearch, 
and view within their liberties, who lhall make Hite fearch 
within their limits. And if the faid (eafchers find any 
leather fold or offered to be Jild^ or brought to be fearched 
or fealed, which (hall be tanned, wrought, converted, 
** or ufed, contrary to the true intent of this ftatute, or 
** any leather infufficiently curried, or any Jhoes, &c. or 
** any other thing made of tanned or curried leather in- 
** fufflclently tannedy curriedy or •wrought y contrary to any 
** provifion in this it fliall be lawful to the faid 
*( fearchers to feize all fuch leather, Ihoes, &c. 

Then f 40. gives the penalty of 5 /. againft ** any perfm 
** wilfully wichftanding or denying any fuch fearch to be 
made according to the tenor of this a(l as is aforefaid ; or 
who will not fufier the faid (officers) or other fearchers 
fo appointed to enter his houfe, Ac. to view and. 
** fearch all manner of tanned leather, and all manner of 
** (hoes, &c. and all manner of wares wrought and made. 
** or to be wrought and made of leather, and feize and 
** carry away all fuch leather, flioes, &c. as they (hall find 
« infufficiently wrought, &c. or made of ill ftuflT,” &c. 


Holroyd for the plaintiff commented upon the wording 
of the above claufes, in order to (hew that the penalty 
was. not confined to the makers only of wares made with 
leather infufficiently wrought, who refifled the fearch re* 
quired by the (latute, but extended to any vender of fuch 
ill-wrought goods* * 


The 
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The Court however were clearly of a contrary opinion ; 
and that the ftatute mult be confined to the original 
makers of fuch commodities. And 

Lord Ellenborouch C. J. obfenred, that there were 
no words in the ftatute to diftinguiftr between the fellers 
and cottfumers of fuch ilUwrought wares of leather. And 
that if the defendant, who was a mere purchafer of the 
(hoes ready made, were liable to have his houfe fearched 
and the goods feized and carried away, the fame liability 
would be incurred by every perfon who was a purchafer 
of them for his own ufe ; which was quite befide the ob* 
je£t of the Legiflature in framing the a£I. 

Per Curiam^ Foftea to the Defendant^ 


1803. 

MAfOW 
qui tixn 

MIOBLETOMs 


Jjittledale was to have argued for the defendant. 


Cruso and Another azainfi Crisp. 

* F€i. 8th. 


j| N an a£(ion on the cafe, and for money paid by the 
plaintiffs to the ufe of the defendant, tried at the laft 
alfizes for the county of Norfolk^ the plaintiffs recovered 
a verdifl for 45 1. on the count for money paid, fubjeft 
to the opinion of this Court on the following cafe : 

One Mr. Alaitland was employed by the defendant to 
fell eftate for him, and the plaintiffs being auftioneers 


Whfrc t^c agent 
of the owner at 
an au^ion for 
the fale of an 
eftate |iut it up 
in fo many lots 
at ceuiin priccff 
■nd nu perfon 
bidding lor the 
fame, he put it 
up ag^in in few* 
cr iuCi at other 


were eptiplpyed to fell the fame by auction. On the tSth wTiHii’nrpw. 
of Augujl laft the au£tioneer and other perfons being Ju" 
affembled at the Crown inn, at Zyn/t, for the purpofe of •*»eriiioneiot,a» 

* * • certain price x 

and on no perfoifsbtddingi the eftate wa^ withdrawn from fale ; held that this Is noxatidaing >f t& 
owner by an agent, fo as to fubjeA the party to the audiun duty lor want of a Kttke in writing X 0 
the auOionecr (ptevi lus to the auAlon) of |uch agency, as required by (tars. 19 Cso* tt c 56 and 
C$oo 3* c. 37. in order to excufe the owner from the pajmqit of the au^ion du* y. 
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the fale of the faid eftate by au£lioO} Maitland publicly on 
the behalf| and as the known agent of the defendant^ dU 
reeled the auflioneer to pv|.t up the eftate to au£lion in 
^ve lotSi at certain fums then mentioned by him for each 
lot. No perfon haying bid for any of the faid lots* Maiu 
land then publicly on the behalf, and as the known agent 
of the defendant, ordered the eftate to be put up in two 
lots, at certain fums then mentioned by him for each lot, 
And no perfon having bid for either of the faid lots, the 
fsftate was then put up by order of Maitland publicly, on 
^e behalf and as the known agent of the defendant, in one 
lot, at a certain fum then mentioned by him : but no per> 
fon bid for the fame. The au£tioneers returned no fale ; 
but the Board of Excife called upon them for the duty as 
upon a bidding of the owner by her agent Maitland^ witb« 
put notice given in writing. The au^ioneers thereupon 
paid the duty amounting to 45/., and brought this aflion 
to recover the fame from the defendant. The queftion 
for the opinion of the Court was. Whether the plainti^s 
were entitled to recover. 

The ftat. ip Geo. 3. c, ^6. f. 5. reciting ** that a duty 
<* of 3</. is to be paid for every 20/. of the purchafe* 
** money arifing by faU at auction of any intereft, &c. in 
<< any lands, &c., and 6d. for every 2pr. out of the pur.. 

chafe-money arifing by fale at audion of all fixtures^ 
<< furniture, &c. : and that it may be doubted whether the 
t* faid refpe£live duties are payable for any part of fuch 
purchafe-money not amounting to 20s . : to obviate 
** fuch doubts enacts and declares, that the faid refpe£live- 
duties fo impofed as aforefaid were intended to be 
f* charged for every 20/. of the faid purchafe-money, and 
f‘ fo in proporUon,” &c. 
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the /aid lefpeftive dnties are declared to he 
** a chai^ ttpon CTery auQioneer or feller by commilfion 
** immediately from and alter the kitbcking dowli of the 
** hammer or other doling of the bidding, at every fale by 
** tray of au^lion } and that the duties fo charged fliall be 
** paid by every fuch audioneer or Feller by .commilfion 
** in manner and at the times hereinafter mentioned.** 

By f. 7. every anAioneer on receiving his licence Ihall 
give bond to his m«jefty in 200 /. with fureties, ** that he 
** will adthin 28 days after each and every fale by VFayof 
** auiflion deliver at the Excife*oifice in London an exa^ 
and particular account in writing of the total amount 
** of the money bid at each fale, &c. and at the fanie 
time make payment of all fuch fums of money as fliall 
** be due to his majefty in purfuance of and according to 
** the true intent and meaning of this ad, which fums he 
** is thereby authdrifed to retain out of the produce ariling 
« by fuch fale, or depofit made at fuch fale, or otherwife 
** recover the fame by adion of debt or on the cafe 
*< againll fuch perfon by whom fuch audioneer fliall be 
** employed,** &c. 

** Provided (by f. 12.) that In cafe the real owner of 
•* any ellate, &c. put up to fale by way of auSlion fliall be- 
** come the purchafer by means of his own bidding or the 
(* bidding of any other on his behalf, &c. at fuch fale, 
without fraud or collufion, then and in fuch cafe the 
commilfioners of excife, &c. are authorifed and re- 
« quired to make an allowance to fuch owner of the 
** duties atifing by this ad upon fuch bidding : provided 
** notice be given to the audioneer before fuch bidding, 

« both by the otvner and the perfon intended to be the ' 
<* bidder, of the latter being appointed by the former, &c. 
to bid, &c. ; and in cafe of any unfair pradice, then 
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1803. ** no fuch allowance lliall be madej’* &e. By ftat. 

'■ 28 Geo, 3. c, 37 . /, 20. this notice to the auAioneer is re- 

Ciivfo 

quired to be given in writing. 

Macinto/b for the plaintiff contended that the words 
*< fale by way of auSion** comprehended not only the a&ual 
fale or transfer of property, but extended to every attempt 
to learn the marketable value of property put up to fale by 
way f auffion. The introdu£lion of the 12th feflion re- 
pels any argument that might have been urged as to the 
common meaning of the word fale as ufed in the preced- 
ing claufes ; for it appears from thence to have been the 
underftanding of the Legiflature, that without that provifo, 
introduced as an exception to the generality of the provi- 
lion impoling the duty, any perfon buying in his own pro- 
perty at an auAion would have been fubje£led to the 
duty i and yet fuch buying in is not (lri£l]y and properly 
fpeaking a fale. Then if the word fale be meant to ex- 
tend beyond its accuftomed import, no other interpreta- 
tion of it can be given than that contended for by the 
plaintiff. Several cafes have occurred in the Court of 
Exchequer to fliew that the duty will attach where no fale 
has in fa6l been made j as in the indance of what is called 
a dumb bidding, that is, where a price is put by the owner 
under a candledick, and it is agreed that no bidding (hall 
avail if not equal to that ; which was holden to be a fraud 
upon the revenue, and therefore the duty payable not- 
withdanding. The effe£t here is the fame as if the feller 
had bought in the lot after other biddings, in which cafe 
the duty w’ould clearly have been chargeable. He gains 
by this means the fame knowledge of what is the market- 
able value i becaufe if he put up the eilate at a certairt 
iprice and nobody bid, be knows that it will not fetch that 

8 price^ 
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pricCy and fo he may lower his demand till he meet with 
a purchafer. The ftatote meant by a bidding every fum 
named at an au^ion by any other perfon than the auc- 
tioneer: and here there was a fum named by the agent 
for the feller. 


. i8o3» 

^IVtO 

CftlfPo 


Hulten contra was flopped by the Court. 

Lord Ellenborough C. J. This was not a bidding by 
the agent for the owner, but fomething previous to the 
commencement of the bidding. In order to make it fo, 
the fum mud be named by the party at the auction eo ia« 
tttitu with a view to the purchafe of the eftate. Here the 
fum named was beyond the fum which any perfon could 
be found to bid for the eilate. The party cannot be faid 
to have acquired any knowledge of the value, but only 
that k was not worth the fum which he put upon it. 

Lawrence J. The indance mentioned of what is 
called a dumb bidding is in effed an a£lual bidding of 
fo much for the purpofe of fuperfeding fmaller biddings 
at the au^ion. 


Lb Blanc J. Admitting that this is a mode of ac- 
quiring knowledge refpefling the value of the edate, it 
remains to be fiiewn that the Legiflature meant to tax the 
Ep^ttifitioq of knowledge in that manner. 

Podea to the Defendant 
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Ftb, 


ARCHEJt. agoing Ba.^nes. 


I^PON « rifle for fetting afide the proceedings for 
ciaration by the irregularityj the irregalarlty was, that the plaintiff 

^ad delivered a declaration by ^e by on which he was 
now proceeding before he had declared in chief ; but the 
*'* anfwer was, that the defendant had waved the irregu- 
larity by taking the declaration out of the office. 


EfpinaJJiy in fupport of the rule, cited Tetherington v, 
Golding (a) as decifive of the irregularity ; where it waS' 
faid, that a declaration by the by could not be delivered 
before a declaration in chief. 


Marryat contra relied on the waver. 


Lawrence J. (the only Judge in court) held this to 
be a waver of the irregularity. 


Rule difeharged. 


{a) 7 Tirm Ref. 80. 


*TburJ^ayf 
Ftb, lOlh. 


The King again/h The Juftices of Bucking- 
hamshire. 


Rule was obtained calling on the defendants to (hew 
caufe why a mandamus Ihould not iffue to them, 
commanding them to enter a continuance on the appeal 
of the churchwarden and overfeers of the poor of the pa- 
b the a Slapton in the county of Buckingham^ againft an 

C *** i^. to t^^fpondent parilh. they cannot difmifa the appeal on the ground that notice might 
fe been given in tiinef but nre bound by the dire^ion. of the itst, ^ GiQ% e« 7* J* to ed* 
journ the nppcdl to the next iefliont* 


If upon an ap« 
peal lodged 
againft an order 
of removal the 
Seflions are of 
opinion that rea« 
fenable notice 
hai not been 


order 
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order of two juftices for the removal of J. Clarit, a 
pauper, from the padih of Whitchurch in the faid county 
to Slaptott, as ftom the laft to the next general quarter 
felhons, and at fuch next general quarter fefliona to hear boTk^mcT^ 
and determine the matter of the faid appeal. •hiki. 

The affidavit on which the rule was obtained ftated, 
that on the 4th of January laft the pauper was removed 
under an order of two juftices, dated the 3d, from Whit» 
church to Slaptom that on the 5th there was a confolta> 
tion between feveral of the pariihioners as to the fettle- 
ment : that on the 6th they advifed with their attorney^ 
who on the fame day gave the other parilh notice of try* 
ing the appeal at the next feffions, which was holden on 
the 13th. That Whitchurch is feven miles from Leighton^ 
where the attorney for the appellants relided, and ten miles 
from Slaptony the appellants’ parifti. That the appeal was 
entered according to the practice of the court. That the 
noftce required by the Court to be given in cafe of appeal 
is eight days (one tuclufive, the other exclufive). That 
the appeal being called on, the counfel for the reroovants, 
the parifli of Whitchurcht called on the appellants to prove 
the notice, which being done, the notice was objefled to, 
as not having been given within a reafonab)e time before 
the feffions, which obje£lion was allowed by the Court. 

Whereupon the counfel for the appellants infifted that the 
appeal fliould be adjourned agreeably to the ftat. 9 Geo. i. 
c. 7./ 8., and moved the Court to that effed i but the 
Cpurt difmified the appeal. 

That ftatute provides ** that no appeal from any order 
•* of removal (hall be proceeded upon unlels reafooable 

notice be given, &c. (by the appellant parifli to the 
<< parlih removing), the reafonablenefs of wbwh notice 
f* ^all be deterimned by the juftkee at the quarter fef* 

** fioub 
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** fions, &C4 and tf it ihall appear to them that reafonable 
** time of notice was not given, then they Jball adjourn the 
** ^appeal to the neat quarter feJJionSf and then and there 
** finally determine the fame.'* 


Dayrell, on behalf of the magifiratesj fubmitted to the 
judgment of the Court to do what was thought proper } 
but faid that they confidered themfelves at the time as 
bound by their own rule to reje£t the appeal, as the re- 
moval was made in time for the regular notice required to 
have been given, which had not been done. 


for the refpondent parifli, (hewed caufe againft 
the rule, and contended that the ftatute meant to leave 
the queftion of reafonable notice entirely in the bread of 
the Court of Quarter Seffions, with whofe rule of pra^Iice 
in that refped the parties were bound to comply. That 
by the a£): of the 13 & 14 Car, a. e. 12,/, 2. the appeal 
againft an order of removal is required to be made to the 
next quarter felllons ; which was not intended to be re- 
pealed by the ftat. 9 Geo. i. c.^j. which in effect was now 
contended for } for if the Selfions were bound to receive 
and adjourn an appeal where reafonable notice had no.t 
been given, in a cafe where they are of opinion that the 
removal was made in time to have given fuch notice, it 
will follow that an appellant by delaying tp ferye his no- 
tice of appeal till the laft moment will haye aia option to 
try his appeal either at the neat or the fucceeding feflions, 
which has never been confidered to be the meaning of the 
a£I. The queftion of reafonable notice is in its nature 
dependant upon fo many circumftances of diftance, time, 
perfonal convenience, and accident, that none can fo ^ro« 
perly dettrmine it as the Seifions, to whom the Legijlla- 
ture have referred the decifion. 


PeckwtU^ 
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Peciwell, in fupport of the rule, was Hopped by the 
Court. 

Lawrence J. (the only Judge In court.) There can be 
&o doubt upon the conilruAion of the a£l. Before the Hat. 
9 Geo, I. it was fuppofed that if a parifli to which a removal 
was made appealed to the next fellions after the order of 
removal was ferved upon it, the Sellions were bound to 
hear and determine the appeal, although the removing pa< 
rifli had not had fuflicient time to prepare itfelf : to reme- 
dy which that a£l was paflcd, which directs that no appeal 
from any order of removal (hall be proceeded upon unlefs 
reafonable notice be given, of which the juflices in fef- 
fions are to judge. That is, they are to judge whether 
fuch reafonable notice have or have not been given as will 
entitle either party to proceed upon the appeal : but the 
zQ: goes on exprefsly to direfl that if it fhall appear to 
the juftlces that reafonable^ notice was not given, then thy 
Jball adjourn the appeal to the next quarter fclRons. Now 
here the feffions have determined that reafonable notice 
was not given; notwithftanding which, loHead of ad- 
journing the hearing of the appeal as required by the ai£l, 
thejf have againll the politive dire£lron of it difmifled the 
appeal. There is no ground for fupporting their deter- 
mination. 
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F§^ ii tb. 

If a TerdifI be 
iound on any 
li^ or title, 
iiftinfkly put in 
iffue in an adion 
of trefpafs, fuch 
^rdidl may be 
pleaded by way 
«f eftoppel in 
another adtion 
between the fame 
parties or thetr 
prieies, in re- 
Iped of the fame 
or title. 


OuTRAM again/l Morswood, Clerk, and 

his Wife. 

HIS was an a£%fon of trefpafs againft the defendants^ 

for that they with force and arms broke and entered 
a certain coal-mine or. vein of coals lying within and un- 
'der a certain clofe of the plaintiff called the Cow Clofe or 
Great Cow Paflure, in the parilh of Alf reton in the county 
of Derby, and dug out and took and carried aw^y the 
coats, Stc. 

Pleas. I. Not -guilty; on which iffue was joined. 
2. That yohn Zouch of Coda or Caftle in the county of 
Derby Efq. (afterwards Sir yohn Zouch Knt.) on the ad 
of Novembery 38th of E/izabetb, was feifed in fee of the 
manor of Alfreton and of divers lands and tenements in the 
parifh of Alfreton, and that a fine was levied in the o£taves 
of St. Martin, 39th of Elizabeth, between R, Roper and 
others, plaintiffs, and the faid y. Zouch deforceant, of the 
faid manor and lands, to the ufe of the plaintiffs, Roper 
and others, in fee, and a recovery was fuffered of the fame 
in M. 39i£//z. wherein Nicholas Zouch and y. Mitchell 
were demandants, and Roper and others deforceants, and 
yohn Zouch an infant, the fon of the faid y, Z, was 
vouchee ; which recovery, as to the coals and iron-ftone 
within or under the faid land and tenements in Alfreton 
parilb, (except the coals and ironftone within or under 
any of the meffuages, buildings, orchards, or gardens then 
Handing and being on any of the faid lands and tenements), 
with liberty to get and carry the fame away, was declared 
to be to the ufe of the faid yohn Zouch the father for' 
eighty years, if he lb long lived, remainder to the 
ufe of y» Zouch the fon in tail male, remainder te 
y, Zouch the fon is fecv- That yohn Zouch, the father, 

after 
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after having been knighted, died in ytmt 42 Elat, and 
y. ^uch the fon. being fo feifed on the 4th of yu$te 
15 Jac. I. by indenture of bargain and file duly inroliedy 
in confideration of 750/., conveyed to Thomas JohnJbn^ 
George Turner y and Edmund Meymoth^ in fee, all the 
veins, mines, and delphs of coals in or under the faid< 
lands, tenements or hereditaments in Alfreton^ which at 
any time theretofore were the lands, &c. of the faid Sir 
'John Zoucht with liberty to dig, &c. and fearch for, get, 
and carry away coals within the fame lands, &c. (except 
coals within or under any of the meiTuages, buildings, 
orchards, and gardens which were then (landing or being 
upon or in any of the fame lands, &c. ; and .alfo except 
all the coals, veins, &c. in Alfreton Park^ and the grounds 
called the New Grounds). The defendants then averred 
that the faid coal mine or vein of coals, in the declaration men- 
tienedf.at the time of the making the faid indenture of bargain 
and fale^ was part and parcel the faid coal mines ^ veins ^ and 
delphs of coals by the faid indenture fo bargained and fold. That 
John Zouch on the ift of July^ 1 5 Jac. 1. died without iflue.- 
CThen the defendants proceed to derive title to the faid 
coals, &c. from the faid Johnfonf Turner^ and Meymothf 
through various perfons down to one George Morewood^ to 
whom the fame were conveyed in fee by indentures of 
leafe and releafe of the ift and 2d oiMay 1789.3 Tho 
plea then Rated, That George Morewood afterwards, on 
the 13th of June 1788, duly made his will, whereby 
he devifed all his coal mines and hereditaments, with 
the appurtenances, unto his wife, the defendant, 
Jdorewoodi in fee ; and afterwards died feifed on the ift of 
Jan. 1791 : after whofe death the defendant Ellen became 
feifed of the faid coals, &c. ; and on the lothof Febtueuy 
1793 intermarried with the other defendant JET. C. More- 
•mo 9 d,}ij virtue Whereof the faid H, C, and Ellen became 

feifed 
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i8o 3« feifed thereof in right of the faid EUett. The defendants 
■" ' then averred, that the faid coal mine or vein of coals 

OUTBAM ^ ^ ^ * 

againft fituated and being within and under the laid part of the faid 

Jkfttt A B W OOX>» 

clofe, in which, &c. in the faid declaration mentioned, at 
the time of the making of the aforefaid indenture men* 
doned to have been made by the faid John Zoueb as afore* 
faid, was not within or under any of the meffuages, build- 
ings, orchards, or gatdens, which were or was (landing 
or being upon or in any of the lands, tenements, or here- 
ditaments in that indenture mentioned, nor was any part 
of the coals in the park in Alfreton aforefaid called Alfre- 
ton Park^ or the grounds called the New Grounds, or in 
either or any of them. Wherefore the defendants being 
fo feifed, entered, &c. and dug out and took and carried 
away the coals, &c. 

The replication to the fpeclal plea dated, that the de- 
fendants ought not to be admitted in their plea to aver 
that the faid coal mine or vein of coals in the declaration 
mentioned at the time of the making the indenture of bar- 
gain and fale in the faid lad plea fird mentioned was part 
apd parcel of the faid coal mines, veins, and delphs of 
coals by the faid indenture bargained and fold as afore- 
faid ; bccaufe heretofore, va Eafter term 326^0.3. the 
plaintiff impleaded the defendant Ellen, then Ellen Mort^ 
wood, widow, in a certain plea of trefpafs, and therein de- 
clared agaiiid her, for that the faid Ellen, on the jth of 
May 1 792, with force and arms broke and entered a cer- 
taia\ cof 1 mine or vein of coals of the plaintiff, fituate and 
being within and under a certain part of a certain clofe of 
the plaintiff called the Cow Clofe or the Great Cow Paj^" 
lure, in the parifh of Alfreton in the faid county of Derby, 
and dug out of the faid coal mine or vein of coals of the 
plaintiff large quantities of coals^ &Ct and took and carried 

away 
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away the fatnC) &c. ; and that in Trinity term 32 Geo. 3. 
the defendant Ellen defended the force, and as to 

the breaking and entering, &c. the faid coal mine, &c. 
under the Cov> Clofey &c., pleaded that the plaintiff ought 
not to maintain his faid aclion againll her, becaufe the faid 
yobn Zouch in the defendant’s lad plea mentioned, after- 
wards Sit yohn Zouch Knt., on the 2d of November 38 Eliz. 
was fcifed in fee of and in the faid manor of Aifreton^ 
and divers meffuages, lands, and tenements, in the parifh 
of Alfreton Aoxi^TliA.^ in the faid county,with the appurte- 
nances. And the faid Ellen^ in and by her faid plea in the 
faid former fuit, after further fetting forth (amongfl other 
things) the faid indenture of bargain and fale in the faid 
lad plea of the faid defendants in this fuit firlt men- 
tioned, in manner and form as the fame indenture is in 
that plea fet forth, averred that the faid coal mine or vein 
of coals in the declaration hereinbefore mentioned, at the 
time of the making of the faid indenture of bargain and 
fale, was part and parcel of the faid coal mines, veins and 
delphs of coals, by the faid indenture bargained and fold 
as aforefaid i and the faid Ellen^ in and by her faid plea in 
the faid former fuit, claimed to be entitled to the faid 
coal mine or vein of coals, in the faid hereinbefore recited 
declaration mentioned, by the fame means and in man- 
ner and form as the faid defendants have above, in their 
faid lad: plea in this fuit in that behalf, alleged ; and that 
{he the faid was ready to verify: wherefore fhe prayed 
judgment, &c. And the faid plaintiflT, as to the faid plea 
of the faid Ellen in the faid former fuit, faid that he ought 
not to be barred, &c. ; becaufe, protefling that the faid 
Sir yobn Zouch was not feifed in fee of and in the faid 
clofe in the faid hereinbefore recited declaration men- 
tioned, or of or in the coals, veins, mines, and delphs of 
VoL* I1I« B b • ' coal 
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coal in or under the fame, or any part thereof, as by the 
faid lad mentioned plea was above fuppofcd, he the faid 
plaintiff faid that the faid Ellett, at the faid feveral times 
when, &c. of her own wrong, broke and entered t^ke faid 
coal mine, ^c. within and under the faid part of the faid 
clofe of the plaintiff called the Cow Clofe or the Great Cotv 
Pajlure^ in the pariih of jilfnton aforefaid, in the herein- 
before recited declaration mentioned, and dug out of the 
faid coal mines, &c. large quantities of coals, and took and 
carried away the fame, &c. in manner and form as the 
plaintiff had above complained againff her } without thisp 
that the faid coal mine or vein of coals in the faid fiiff 
count of the faid hereinbefore recited declaration men- 
tioned, at the time of the making of the faid indenture of 
bargain and fale in that plea fftH: mentioned, was part and 
parcel of the faid coal mines, veins, and delphs of coal by 
the faid indenture bargained and fold as aforefaid, in man- 
ner as the faid Ellen had in the faid plea above alleged ; 
and this he was ready to verify ; wherefore, &c. the plain- 
tiff prayed judgment, &c. And the faid Elleup as before, 
faid that the faid coal mine or vein of coal in the faid firft 
count of the faid hereinbefore recited declaration men- 
tioned, at the time of the making of the faid indenture of bar • 
gain and fale in her faid plea firfl mentionedp was part and 
parcel of the faid coal mines, veins, and delphs of coal, by the 
faid indenture bargained and fold as aforefaid in manner and 
form as the faid Ellen had in the faid plea alleged •, and of 
that (lie put herfelf upon the country, and the faid fof-ph ilid 
fo llkewife. And fuch further proceedings were thereupon 
had, that afterwards, at the allizes at Derby on Saturday the 
16th of March in the ^^Ceo. 3., the faid iffue, fo joined:, 
he. was tried by a jury of the county, &c. ; and as to the 
fame iffue, the jurors of that jury upon their oath faid, that 

the 
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the coal mine or vein of coals in the firjl count of the fold herein^ 
if ore recited declaration mentioned^ at the time f the making 
of the indenture f bargain and fale firf mentioned in the plea 
of the faid Eileii in the faid former fuity vuere not part and 
parcel of the faid coal mineSy veinsy and delphs of coalsy by the 
faid indenture bargained and fold in manner and form as the 
faid Ellen had in that behalf in pleading alleged s and they 
aflclTed the plalntifT his damages i s. &c. That fuch far- 
ther proceedings were thereupon had that the plaintiff* in 
trinity term 33 Geo. 3 . recovered judgment, &c., which 
judgment is Rill in force, &c. Tlie replication then 
averred that the plaintiff and Ellen the defendant named 
in that record are the fame parties a3 in this fuit, and that 
the faid coal mine or vein of coals in that record men- 
tioned, and the f^id coal mine or vein of coals in the 
pleadings in this fuit mentioned, are one and the fame : 
ivhwrefore the plaintiff prayed judgment if the defendants 
ought to be admitted againR the faid record to aver that 
the faid coal mine or vein of coals in the declaration men- 
tioned, at the time of the making of the faid indenture of 
bargain and fale, was part and parcel of the faid coal 
mines, veins; and delphs of coals, by the faid indenture 
bargained and fold as aforefaid. 

To this there was a general demurrer and joinder. 

The cafe was very elaborately argued in Trinity term lafi 
by Clarke in fupport of the demurrer, and Reader contra^ 
ahd again in the laft term by Erjkine in fupport of the de<» 
murrer; and Gibbs contra : but as all the principal argu- 
rhents and the cafes cited were Noticed afid comihented 
on by the Court at length in giving their judgment, ihd 
iepetition of them in this place is unneceffary. 


1803. 

OUTSAW 

agennfi 
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Lord ElLenboroucu C. J. now delivered the jttdga 
inent of the Courts 
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1803* This was an a£tion of trefpafs for digging and getting 

^ coals out of a coal-mine, alleged by the plaintiff to be 

within and under his clofe called the Cow Clofe, The 

oKBwooD. jgfgn(jaijts plead, and fliew title regularly brought down 
to them in right of the wife by fine, recovery, bargain and 
fale, relcafes, and defcents, from one Sir John Zouch^ who 
in the 39th of Elizabeth was feifed in fee of the manor of 
Alfretony and of certain meffuages and lands within the 
manor, under which title they claim all the coals under 
thofe lands, except fuch as weie witldii and under any of 
the meffuages, buildings, orchards, and grounds, which, at 
the time of fuffering a certain recovery, fuffcred in the 
time of Queen Elizahethy were {landing and being upon 
the faid lands and tenements, and which coal-mines, with 
the exception aforefaid, paffed under a bargain and fale 
from Sir John Zottch to certain bargainees. And the defend* 
ants aver that the coals in quefiion were under the lands 
of that former owner Sir J. Zottchy and were derived by 
bargain and fale to certain immediate bargainees, and from 
them to the defendant, the wife, and were not within or 
under any of the meffuages, buildings, orchards, and gar- 
dens, which are the fubje£l of the exception. To this 
plea the plaintiff replies, and relies by way of eftoppcl 
upon a former verdi£l obtained by him in an a£lion of 
trefpafs, brought by him againft one of the defendants, 
Ellen the wife of the other defendant Henry Cafe Alore” 
wood, (he being then foie ; in which he decl.ircd for the 
fame trefpafs as now: to which the wife pleaded^ and de- 
rived title in the fame manner as now done by her and'- 
her hufband, and alleged that the coal mines in quejliony in 
the declaration mentioned, were at the time of making the 
heforementioned bargain and fale by Sir John Zouch part and 
parcel of the coal mines by that indenture bargained and fold. 

Upon 
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Upon which point, viz. Whether the coal mines claimed 
by the plaintilF, and mentioned in his declaration, were 
parcel of what palTcd under Zouch't bargain and fale to 
the perfons under whom the wife claimed, an ijfue was 
takent and found for the plaintiffs and againft the wife, 
one of the two now defendants, (her huiband being the 
other defendant with her in the prefent a£lion). And the 
quedion is. Whether the defendants, the Hufband and 
wife, are flopped by this verdi£l and judgment thereupon 
from now averring (contrary to the title fo there found 
againd the wife), that the coal mines now in quedion are 
parcel of the coal mines bargained and fold by the in- 
denture above mentioned ? 

The operation and edeft of this finding, if it operate 
at all as a conclufive bar, mud be by way of edoppel. If 
the wife were bound by this finding, as an edoppel, and 
precluded from averring the contrary of what was then fo 
found, the huiband, in refpefl; of his privity, either in 
edate, or in law, would be equally bound, according to 
what is faid in Co. Lit. 352. a. ** Privies in edates, as the 
« feodee, leflee, &c. j privies in law, as the lords by 
** efeheat, tenant by the curtefy, tenant in dower, the in- 
** cumbent of a benefice, and others that come in by a£k 
in law in the pod, fhall be bound by and take advan- 
tage of edoppels.” The quedion then is. Is the wife 
hcrfelf edopped by this former finding to aver the con- 
trary ? In Brookes tit. Efloppety pi, 15- (who cites 33 H. 6, 
7. 19. 50.), (and fee alfo to fame e tie £1, Bro. EJlatty 158, 
2 E. 4. 17.), it is faid to be agreed that all the records 
** in which the freehold comes in debate dial] be edopped 
** with the land, and run with the land; fo that a man 
t* may plead this, as party, or as heir, as privy, or by que 
H edate,” I^nt if it be fsid that by the freehold coming in 
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1 803* debate mud be meant a queftion refpe£ling the famQ» in 
' a fuit in which the freehold is immediately recoverable, 

OuTMAM 

mgahft as in an aflize, or writ of entry ; I anfwer^ tkat a recovery 

MoRAWOOOe . - . , r- ^. / . n 

m any one futt upon ijfiie joined on matter oj title is equally 
conclufive upon the fnbjeEl-matter of fiuh title : and that a 
finding upon title in trefpafs not only operates as a bar to 
the future recovery of damages for a trefpafs founded on 
the fame injury^ but alfo operates by way of eftoppel to 
any action far an injury to the fame fnppofed right of pof 
fejfton^ In trefpafs for breaking the plaintiff’s dofe, (re- 
ported in 3 Leon* 194.) the defendant pleaded that here^ 
“ tofore lie himfclf brought an ejcBhne frm^ againll the 
•• plaintiff of the fame land in which the trefpafs is fup- 
pofed to be done, and had judgment to recover ; and 
demanded judgment if againft, See. It was moved tha; 
the bar was not good, becaufc that the defendant hat^ 
not averred his title i and the recovery in one aflxon of 
<< trefpafs is no bar in another,” &c. : ^lod curia lonceffL 
But as to the matter, the Court was clear that the bar 
was good» Ami, by Periarn, whoever pleaded it, it was 
well pleaded y for as by recovery in ii/jize the freehold is 
bounds fo by recovery in ejcElione firpue the pojftjfion is bounds 
And by Anderfon^ a rc covery in one ejeSlione frwa is a bar 
in another : cfpecially, as Periam faid, if the party relieth 
upon the eRoppel. And afterwards judgment was given 
that the plaintiff (hould be barred. This, it will be re* 
colle£led, was an a£lion of vjeclione frtnee^ and not an 
ejeflment moulded and regulated by rules of court as it is 
at prefent. The Court very properly dlftinguifhed there 
between what operates by way of bar to a future recovery 
^or the fame thing, and what by way of eftoppcl. That 
was the cafe of a mere recovery in eje£lk)ne hrmse, ivit/j- ' 
tut title alleged; and the plaintiiF might in rcfpc£l: of pof* 

feflion. 



IN THE Forty-third Year of GEORGE III. 


355 


felHon, or other varying circumdances of title, be well 
entitled to recover at one time, and not be To at another. 
And it is not the recovery ^ but the matter alleged by the 
party, and »pon which the recovery proceeds^ which creates 
the edoppel. The recovery of itfelf in an a£lion of tref- 
pafs Is only a bar to the future recovery of damages for 
the fame injury : but the edoppel precIucLes parties and 
privies from contending to the contrary of that point, or 
matter of fa£f, which having been once di(lin£lly put in 
iflue by them, or by tliofe to whom they are privy in 
cdate or law, has been, on fuch iflue joined, folemnly 
found againil them. 

The authorities upon which a contrary do£lrIne has 
been endeavoured to be maintained are the opinions of 
Lord Cshey as coliefled from his preface to his 8th report; 
the reftdution and doitrine in the cafe of Ferrers^ 6 Cs. 
Rep. 7. ; the cafe of lucledm and Others v. liurgefst 
I Show. 27., and S. C. Comb. \66.\ to which may be 
added what pafledin court in the cafe of Bajjet v. Bennett ^ 
upon a motion for a new tri d (/i) in this court in 1767 j 
and the cafe of Sir Frederick Evelyn v. Haynes, Surry 
Summer afllzes 1782, before Mnmficld . and the 

deciiion agaiult the eftoppel endeavoured to be m lintaiued 
in Kinnerjlcy v. Qrpe, Doug. 517. As to the firll of thefe fup- 
pofed authorities on the fubjc^l, viz. Lorvl Cake's preface 
to the 8ih Report, he there laments the multiplicity of 
fuits in one and the fame caufe, whereon he fays, “ Often- 
“ times there are divers verdii^s on the one fide, and 

divers on the other, and yet the plaintifl'or defendant 
M can come to m finite cud, nor can hold ’ the poffeflicm 
M in quiet, though it be often tried and adjudged for 


1803 
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(a) Th^ caufc was tried in CorinvalL 
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1 803. ** either party.’* And he adds, In perfonal a£lions, 

■ ** concerning debts, goods, and chattels, a recovery or 

OvTKAK . rt . V • 

agawjl ** bar in one action is a bar in another ; and there 1$ an 

** etjd of the controverfy. In real a£tions for freehold 
(* and inheritance, being of a higher and worthier nature, 
** and (landing upon a greater variety of titles and di(fi« 
** cnlties in law, there could not be above two trials, or 
•* at the mod (and that very rarely) three j and in the 
** mean time after one recovery the poiTciflion reded 
** quiet.” The complaint of Lord Coie is perhaps with- 
out much foundation, and it is certainly nIif^pplied to 
the prefent fubjedl. There mud necedarily he a greater 
or lefs multiplicity of fuits, according to the natuic of the 
fuit, and the fubjc£l on which it operates. The pfjjejfion 
of land is changed much more frequently, and the right 
to it is capable of an infinitely greater number of modi- 
fications and intcreds than the right to the freehold. The 
fpecies of a£lion accommodated to the right of podedion, 
however acquired, and to injuries in whatever manner 
done thereto, mud be of courfe more frequently called 
into ufe than other fpecies of aflion which rtfpe£l rights 
of property, either founded on entails, or defeents from 
different dcfcriptions of ancedors, and the various a£ls of 
wrong by which fuch fpeqial rights are interrupted or dc- 
ftroyed. The judgment, which is the fruit of the a£lion, 
can only follow the nature of the particular right claimed, 
and the injury complained of •, and can conclude no further 
than the evidence of the right, the injury thereto, and 
the compenfation due for the fame. In trefpafs, damages 
for an injury to poffedion are the only thing demanded by 
the declaration : the judgment can only give the plainti^ 
an afeertained right to his damages, and the means of 
Sibtaioing them : it concludes nothing upon the ulterioy 
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right of poOeflion^ much kfs of property, in the land ; 
(unlcfs a queflion of that kiud be raifed by the plea and a 
traverfe thereon ;) and does not even give him the means 
of obtaining that poflcflion, for the diituibance of which 
he has obtained damages. Neither, however, would a 
verdi£); and judgment in a real action operate by way of 
bar to future a£tions of trefpafs, or bring the parties to 
** the finite end'* wifhed for by Lord Coke i becaufe there 
may be, notwithitanding the verdi£t and judgment in the 
real aftion, even in that which is molt concIuHve upon 
the right, (! mean a writ of right itfelf,) a right of polTef- 
lion derived under the owner of the inheritance in fee 
fimple, or thofe under whom he claims ; which may en- 
able a plaintiff in trefpafs to recover for an injury to his 
pofTclTion, done by the very pcrfon in whufe favour the 
abfulute right of property (liall have been fo affirmed in 
a real a£lion. A judgment, therefore, in each fpecies of 
aflipn is final only for its own proper purpofe and objed, 
and no further. The jmlgmcnt in trefpafs affirms a right 
of poficffion to be, as between the plaintiff and defendant, 
in the plaintiif at the time of the trefpafs committed. In 
the real action, it affirms a right to the freehold of the 
land to be in the demandant at the time of the writ 
brought. Each fpecies of judgment, from one in an 
p£tion of trefpafs to one upon a writ of right, is equally 
conclufive upon its own fubjedl matter by way of bar to 
future litigation for the thing thereby decided. Only the 
matter of the one judgment is in its nature, and accord- 
ing to its clafs and degree in the order of actions, more 
conclufive upon the general right of property in the land, 
than the other. What, therefore. Lord Coke fays, that in 
perfonal aflions concerning debts, goods, and effefis, (by 
lyay of diftinclion from Qtheir a^ions;i) a recovery in one 

a^ion 


1803. 


OtITRAM 

agaiftfi 

Morewoop« 



358 


CASES IN HILARY TERM 


1803. a£Iton ts a bar to another, is not true of perfonal aftiona 

OitTRAM *s equally and nnlvcrfally true as to oil anions 

whatfocrtT, quoad their I'ubjeft iratters. And, befides, 

ktO J8 1 W f> 0 IT. 

tilts doflritie has no material bearing on the prefent 
qucflion, which it muft be recolle£led is. Whether an 
allegation on record, upon wiiich ilTue has been once 
taken and found, is, between the parties taking it and 
their privicf, conclufive, according to the finding thereof, 
fo as to eflop the parties rerpe£live]y from again litigat-> 
ing that fa£l;, once fo tried and found ? 

As to Ferrer's cafe, 6 Rep, 7. (and which is to be found 
alfo reported in Cro. Elrz. 668. under the name of Sir 
Henry Ferrers and two others againfl: Arien^ with a ftate-r 
ment of the fa£ls upon which the refolutions reported by 
Lord Coke are founded); it was an a£lion of trover for au 
ox, brought by the plaintiffs and another perfon then de- 
ceafed, againfl: the defendant, who pleaded a former re- 
covery in trefpafs for the fame caufe of a£lion brought 
by the now plaintifis and the deceafed perfon, againfl: 
three perfons who were, jointly with the defendant, guilty 
of the converfion complained of ; but in which former 
aclion the prefent defendant had not been joined. To 
this plea the plaintiffs demurred. The Court upon ar- 
gument was divided, whether the bar were good or not, 
and no judgment was given ; but the matter was ended 
by arbitration, according to the report in Cro. Elm. The 
effc£l cf the refolutions in that cafe, as reported in 6 Rep. 7. 
was, “ that the law has provided greater fafety and re- 
medy far matters of freehold and inheritance^ ih'An for debts 
and chattels; for there once barred^ always barred;'* but. 
that in matters of freehold the party may bring an aflion 
of a higher nature, and therein try the matter again. 
Now although it he true that the fame matter may be 

thus. 



IN THE Forty-third Year of GEORGE in. 

thus tried again, yet the former judgment is no lefs con- 
-ciufive upon the immediate right then in demand, as far 
as that former judgment purports to bind, and as againit 
all fuch parties as it is competent by law to bittd. Upon 
the complaint made by Lord Coke in his preface to the 
8th Report, and which is referred to and again repeated 
in this report, I have obferved already, and again obferve, 
that neither the one or the other of thefe authorities at all 
touch the prefent queHion, which is that of the effedl of 
a precife allegation made in pleading on record and tried 
and found between the parties. 

The cafe of Jncledon and Burgefs^ i W, as reported 

in I Show. 27., Comb. 166., and Carth. 65., was an a£lion of 
trefpafs for breaking a clofe. Plea, a preferiptive right of 
common of turbary, &c. Replication, traverfing fuch pre- 
feription. The rejoinder by way of elloppel was, that in 
fuch a term one of the plaintills brought an a€lion of trefpafs 
againd the defendant, wherein he pleaded the famepreferip- 
tion, and ilTue tried upon it, and found for the defendant : 
and demurrer to the rejoinder. According to Shower^ the 
argument in favour of the demurrer againd the edoppel. 
was, that the parties were different; that there was another 
plaintiff, who was not party to the former fuit : and 
finally, they took exception to the declaration for not con- 
cluding againd the peace of both the kings. And on this 
lad obje£lion the Court determined it, and not on the 
edoppel. The Court, according to Shovjei-t gave no judg-. 
ment on the edoppel, but only faid “ an edoppel upon a 
verdi^i goes a great way ; iffue in tail fliall never fallify 
it : but if one man is edopped, and he joins another 
with him, whether this (hall avoid the edoppel is a 
qusere.” The report in Carthew only fays, the Court gave 
|io. opinipn as to the matter in lawj the edoppel ; but 
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judgment was given as to the objection taken to the de* 
claration of contra pacem domini regis ; and it docs not ap' 
pear to have been argued tliat it would not have been an 
eftoppel, if dear of other objections. In the report in 
Comb. 166. the Argument on the eftoppel turned on there 
being another plaintiff joined. Lord Holt fays, the meaning 
** of Ferrer's cafe is, that it is a bar for the fame individual 
** thing} but here is 'a new caufe of aCtion. 13JS. 4. 
** 2, 3, 4. there one trefpafs is a bar to another by way of 
** eftoppel i that is for taking a villein ; but that is ground^ 
** ed perhaps on the teafon of the favour of liberty* 
** 7 H. 6. 8. In trefpafs on an iflue, whether fuch an 
** one died feifed, a verdiCl was a bar to another adion 
*< of trefpafs by way of eftoppel, bccaufe there iffue was 
« joined on a matter in the realty. As to the fedion of 
*< Littleton heiove cited, the joining cannot privilege, as a 
<* releafe by one, who afterwards joins with another ; that 
<* rclcafe is pleadable to both : if this had been in a real 
** adion, where there might be fummons and feverance, 
** there it is admitted it w'ould be an eftoppel.” Dolben^ 
Juftice, faid, “ Firnr's cafe is not like this j for here is a 
** new caufe of adion, a new trefpafs } but in Ferrer's 
« cafe it was another adion for the fame trefpafs. And 
the Court was certainly again ft ^Tremain," It muft 
certainly be admitted that the prefent queftion in fub« 
ftance arofe and might have been decided, but was not 
decided in the above cafe of Incledon v. Burg^s^ and that 
the decifion proceeded on another ground, it appears 
that Holt Ch. J. was aware of the cafe in 13 .E. 4. 2, 3,4. 
of the eftoppel pleaded in the adion of trefpafs for taking 
a villein ; and alfo of the cafe in 7 H. 6. 8. : but he cer- 
tainly is not v/arranted by any thing to be found in the 
yepoit of 13 A. 4., in fuggefting that the decifion in that 

1 1 eaCs 
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cafe was grounded on any reafon in favour of liberty (a ) ; 
nor, as to 7 H. 6. 8. in faying, that the eftoppel in that 
cafe was fuftained, becaufe t^ere the ijfttt (which was on 
the dying feifed of a certain perfon) was joined on a mat- 
ter in the realty. The only queftiou in the ca^e 13 4. 

was that which was made by Catejbyt i. e. upon the iden- 
tity of the matter in iffue. There by partition the vil- 
lein, who had been regardant to a manor, was allotted 
with certain lands to one lifter in grofs, and the manor to 
the other lifter. The anceftor of the villein had anfwered 
in the former fuit, in which it had been alleged that he 
was a villein regardant, that he was free and not a villein 
in manner and form as alleged, and it was fo found. And 
the elFe& of this finding as an eftoppel, which was relied 
upon by the plaintiff in that fuit, (the fon of the fuppofed 
villein in the former,) was refted in argument, not on the 
ground that it would be no eftoppel if the iffue were the 
fame, but on the ground of the iffue being different : 
thereby admitting, that it would have been an eftoppel if 
the iffue had been the fame : and of that opinion Brian 
and the reft of the Court feem to have been. The cafe 
in the Tear-boolc 7 H. 6. 8, 9. was this. Allize was 
brought againft Popham and others, and the plaint was of 
a mill, with other lands and tenements. And Popham 
faid that affize ought not to be ; for one, J. Popham was 
feifed of the tenements, now put in view and plaint, in his 
ISemefne as of fee, and died fo feifed j after whofe death 
plaintiff claimed as by force of a leafe made to him by the 
faid J. Popham for term of life j whereas nothing palled 
by the deed; and demanded judgment. The plaintiff 
faid, that the father of the tenant had nothing but by the dif 
fei/in done to the plaintiffs and he made continual claims and 
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c6ttld not enter for fear of deaths To which the tenant faid^ 
that at another time he brought trefpafs agatnft the plam>‘ 
tiff*, in which the plarntifF juftified^ hecaufe the father of 
. the tenant leafed to him for life, and the tenant faid that 
kis father died feifed ; and this ivas found for the tenant y and 
he recovered damages : judgment if he {hall be received 
to defeat this ilFue once found. Rolfcy who argued for 
the plaintiff that he Ihould not be eflopped^ faid, ** he 
knew well that the plaintiff fhoiild not be received to fay^ 
that the tenant's father did not die feifedy which had been 
tried in the writ of trefpafs \ but to aver a thing which 
(lands well with the (irft iflue^ it feems he (hall be re- 
ceived ; becaufe it does not follow that if he died feifed,* 
therefoYd he died feifed of a good eftate ; but we have 
(hewn how he died feifbd.” So that it feems clearly ad-< 
mitted by thofe who argued again 11 the efloppel, that the 
party was ejlopped as to the very ijfue found againft hinty but 
not as to other matters confident therewith, that is, con- 
fident with the faff of dying feifed, but avoiding the ef-’ 
fe£): thereof in point of law, (that is, avoiding its effedl as 
sdefeent to toll an entry,) by the dilTeifln, continual claims 
and non-entry for fear of death as alleged. Cottefmore 
then fays, ** In writ of trefpafs of clofe broken the iffite 
trenches well enough in the realty; as if thd defendant 
judify his entry by reafon of inheritance which he has ia 
the freehold ; if this hetraverfedy thisjball he peremptory f and 
fi> it was in our cafe. Popham brought trefpafs ; the (then)* 
defendant pleaded in bar, becaufe of a leafe made to hint 
for life, and the plaintiff made title by defeent ef the in- 
heritanccj Which was traverfed, and found with the plain^i 
tiff; which HTue was merely in the realty. Wherefore it 
feems to me that the (now) plaintiff (hall not be received 
now to didurb it.** . Martin fays, As my companion has 
laid, the ijfue is as high in d writ of trefpafs y f tahen in the 
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realty, as in an ajjize / and if the prcfcnt plaintiff in the 
ivrit of trefpafs had traverfed the defcent as he did j and it 
had been found with the plaintiff, and the plaintiff bad. alfa 
hnu^t trefpafsy fhould he he permitted to avoid the defcent y 
by fuch defcent as he has /tow done ? I fay not. iVo more 
Jhalt he he received in this ajffkiey nuloere the plaint is of the 
fame tenements** The cafe came on again, 7 H. 6 . fo. 20. 
when Martin faid he thought the plaintiff (hould be edop* 
ped to avoid the defcent, for this was found once againff 
him with the now tenants, upon inhich they recovered their 
damages ; and for this the defcent, which was the canfe of 
the judgment, and upon which judgment was given, 
ought to be underftood to be a good defcent, and efpe- 
clally per ent. primes. And there was a like cafe, where 
a releafe was pleaded in bar, and the plaintiff faid it was 
made by durefs of Imprifonment, and was afterwards non« 
fuit, and brought a new writ, and the releafe was again 
pleaded in bar ) and he would have avoided the deed, be~ 
caufe it was made at a time when he was within age, and 
he was not received fo to do j for that when he had faid 
the deed was made by durefs, &c. he acknowledged it to 
be good in all points but that. Likewife in this cafe, 
when the defcent is found againff the plaintiff, it ffiall be 
holden as acknowledged by him ; and if fo,' it is to be 
underffood as well acknowledged, as at this time other 
matter was not (hewn. Cokain contended that the con. 
tinual claim was contrary to the iffue / wherefore the aver* 
ment could not be received. But Strangways (who W'as 
a Judge) faid it was not contrary, and that the averment 
might be received. And he thought that the tnqueft had 
only to inquire if y. Popham the father died fei/ed in fa‘ 7 y 
which they had done: but the matter of law arifing from 
the continual claim was not in charge to them. And that 
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it feemed to him a marvellous thing to intend a matter 
upon a verdid necefifirily, of which» neverthelefs, the in* 
quell had not power to inquire.” So that^it feems clear 
that Strangnvays, who differed from Martin^ thought the 
finding was an eltoppel as far as it went. Bro, ^\X.» Eftoppet^ 
77.} fays, in his abridgment of this cafe, which was not 
decided, ** Optima opinio was that it was a good elloppel 
and concludes, **Jic vidcy ijfue tried in aSiion of trefpafs, 
and judgment given upon thisy is a good ejloppel in a real 
adlion'* By this cafe it appears to have been on all fides 
then admitted in argument, that an iffue taken and found 
upon a traverfe of a precife fa£l, material to the right in 
quellion, in an adlion of trefpafs, is equally peremptory 
by way of conclulion as to that fame fafl, and upon the 
fame right, between the fame parties in an aflize. The 
authorities, therefore, which Lord Holt referred to in 
Incledon v Burgefs would, if further examined, have war- 
ranted the Court (fuppofing the difference of parties to 
have oppofed no objedlion to their fo doing) in then giving 
a judgment upon the point now in quellion, as well as 
upon the other point, of contra pacemyiic, on which it was 
aflually given. 

As to the cafe of Bajfett v. Bennetty in which a new 
trial was moved for, becaufe a verdi£l was taken for the 
defendant, both on the general iffue and on the plea of 
liberum tenementum } whereas there was only evidence 
to fupport the finding for the defendant on the general 
iffue } and where the new trial is faid to have been re- 
fufcd, becaufe the Court held that the finding on the 
liberum tenementum would not prejudice the plaintiff, as 
a judgment in a poffcffory aflion was not conclulive on 
real rights. If it were indeed fo laid down by the Court, 
the doflrine mud certainly be received with fome degree 
- of 



IN THE Fo&TT-TBIBJD TbAR OP QEORGE ni. 


365 


of qualification amd allowance. The plea would be con« 
clufive, that at the time of pleading the plea the foil and 
freehold were in the defendant ; and if properly pleaded 
by way of eftoppel, it would eftop the plaintiff, againft 
whom It was found, from again alleging the contrary. 
But if not brought forward by plea, as an eftoppel, but 
only offered in evidence, it would be material evidence 
indeed that the right of freehold was at the time as 
found; but dbt conclufive between the parties, as an 
eftoppel would be. In that cafe the proper courfe would 
certainly have been for the Judge at the trial to have dif- 
charged the jury from finding any verdidl on the plea of 
liberum tenementum, on which no evidence was given. 

As to the other cafe relied upon by the plaintiff, of Sir 
Frederick Evelyn v. Haynes, which was a fecond action for 
obftru£ting a watercourfe, tried before Lord MansjUld, 
upon a plea of not guilty, and where a verdict for the 
plaintiff in another adtion brought againft the defendant 
for another obftru6;ion to the fame watercourfe was 
given in evidence : Lord Mansfield held, very'properly, 
that the plaintiff had not obtained fuch a determination of 
his right by the former verdidk as the law confidered as 
conclufive. It could only be conclufive upon the right, 
if it could have been ufed and were actually ufed in 
pleading, by way of eftoppel, which it could not be in 
that cafe : firft, Becaufe no iffue was taken in the firft 
aAion upon any precife point; which is neceilary to con> 
ftitute an eftoppel thereupon in the fecond adlion t fe« 
condly. It was not even pleaded by way of eftoppel In the 
fecqnd adlion, but only offered as evidence on the general 
ijfue : ' and in order to be an eftoppel it muft have been, as 
already obferved, pleaded as fuch, by apt averments. 
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As to the cafe otKinnerJley v. Orpe^ It Is extraordinary that 
it (hould ever have been for a moment fuppofed that tKere 
could be an elluppci in fuch a cafe. It was hot pleaded 
as fuch } neither were the - parties in the fecond fuit the 
fame with thole in the ferft. T^e (ioubt feems rather to 
Whether the former record in the a£tion of trefpafs 
was at all admiflible in evidence upon the fubfequetit ac- 
tion for penalties for hilling, under the (lat. 5 Geo. 3. c. 14. 
^ 3, 4. againft the defendant, who was no party to the 
former a^ion, than as to any concluiive eiTedt it could 
have had, if pleaded by way of eftoppel, which, however, 
it was not in that cafe. 

None of the cafes, therefore, cited on the part of the 
plaintiff negative the concluiivenefs of a verdi£t found 6n 
any precife point once put in iffue between the fame par- 
ties, or their privies. The cafes adverted to by Lor^ 
Hehf and which have been fully explained and enforced 
by the defendant’s counfel, together with the other au- 
thorities on the fubjed of pretellation and eftoppel, cited 
from Bro. Ahr. Protejlatton^ pi. 9., Fitzherbert, Ejloppely 
pi. 20., are, in our opinion, as well as upon the reafon 
and convenience of the thing, and the analogy to the 
rules of law in other cafes, decifive, that the hulband 
and wife, the defendants in this cafe, are ejlopped by the 
former verdiA and judgment on the fame point in the 
adiion of trefpafs, to which the wife was a party, from 
averring that the coal mines now in quejlion are parcel of 
the coal mines bargained and fold by Sir John Zouch ^ and 
confequsntly that the pluinciff ought to recover. 


Judgment for the Plaintiff. 
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'JpHE plaintiffs brought affumpfit to recover from the AgimlilMe^ 
defendant 3600/. for money had and received by him Kcover^mtlild 
to their ufe, as their agent or broker, from certain under- SwT 
writers for infurance upon the cargo of a certain Ihip, in 
the year 1798. The defendant pleaded non affumpfit, the defisndant 

• ind nihil return- 

with which he delivered notice of (et-offl The caufe was 
tried before Lanvrence J. at Wejlminjler on the a3d of In^foch^prai^ 
February 1802, when a verdiCk was found for the plain- ^te?p^ miLi 
tiffs, damages 2100/., fubje£k as to the fet-off to the award aaSi*fo recover 
of R. B., and fubjefk to the opinion of this Court, whe- **^|J“*b*he 
ther the plaintiffs were entitled to recover icoo/. part of defendant be)ow, 

^ Without proving 

the faid 2100/., under the circumftances ftated in the fol- the debt of the 
, . - plaintiff below 

lowing cafe. who attached the 

The plaintiffs proved at the trial that in February 1 798 Although 

they employed the defendant to effc^l: an infurance upon pJo^tagiinAe 
goods by the fliip Guglielminoy which was accordingly 
done, to the amount of 3600/. againft all rifks. That the P“* 

^ ^ plaintiff below 

veflel proceeded on her intended voyage from Leghorn to was not obliged 
but was captured by a French (hip of war, and to e^tie'hhn! 
carried into Bajiia in Cotjtcof where the (hip and cargo ag^inft 
being condemned, the underwriters became liable to pay 
to the plaintiffs the faid fum of 3600/., which, or at lead 
fufficient to cover the faid 1500/., was paid into the de- 


fendant’s hands for the plaintiffs’ ufe by the underwriters, 
at different payments between the January znA the 
id of June 1800. The defendant gave in evidence the 
record or minutes of proceedings on an attachment in the 
mayor’s court of the city of Lendonj whereby it 
peared (o). 


The proceedings st large srerc referred to in and accompanied the esfe. 
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** That on the 7th January 1800 John Pattefon and 
Others levied their plaint in the faid court againft William 
M'Daniely Charles Terreni and Co. (the faid McDaniel and 
Terreni being the plaintiffs in this a£lioi)) in a plea of debt 
therein^ demanding againfl: them 3000/., and furore to a 
debt of 1500/. .and upwards} and thereupon prayed the 
procefs of the Court, which was granted upon which it 
was commanded by the fame Court to one of the ferjeants 
at mace of the faid court that he Ihould fummon the faid 
then defendants to appear in that court, to anfwer the faid 
then plaintiffs in the plea aforefaid. That afterwards at 
the fame court the faid ferjeant at mace returned that the 
then defendants had nothing in the faid city or the liber> 
ties thereof whereby they could be fummoned, nor were 
to be found within the fame. And at the fame court the 
then defendants were folemnly called and did not appear, 
but made default. That at the fame court it was alleged 
by the then plaintiffs that^. Y. Hughes the gamifhee (being 
the defendant in this a£lion) owed to the then defendants 
1500/. in monies numbered, as the proper monies of the 
then defendants, and then had and detained tlie fame in his 
hands and cuffody } and therefore the then plaintifis 
prayed procefs to attach the faid then defendants by the 
faid 1500/. fo then being in the hands and cuilody of the 
faid garniOiee as aforefaid, fo that the faid then defend- 
ants might appear in the court to anfwer the faid then 
plaintiffs in the plea aforefaid. Whereupon it was com- 
manded by the fame Court to the faid ferjeant at mace 
that he Ihould attach the then defendants by the faid 
9500/., fo being then in the hands and cuftody of the fa'd 
garnilhee as aforefaid, and the fame in his hands and 
cuffody defend and take, fo that the faid then defendants 
might appear in that court to anfwer the then plaintiffs in 

I ' that 
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that plea. That afternrards at the faid mayor’s courts 
bolden on the 13th of January aforefaid, the then plain- 
tiffs appeared, and the ferjeant at mace returned, that he 
by virtue of the faid precept on the faid 7th of January 
had attached the then defendants by the faid 1500/., 
therein (fated as then being in the hands and cuftody of 
the faid garnilhee, fo that they might appear to anfwer 
the then plaintiffs in the plea afore faid. That the then 
defendants, although folemnly called in the fame court on 
four feveral days, that is to fay, on the 13th, 14th, 23d, 
and 24th of January aforefaid, did not come, but made 
default on each of thofe days, which were recorded againil 
them : and thereupon afterwards the then plaintiffs prayed 
pfocefs to warn the faid garnifliee to appear in the court 
to (hew caufe, &c. Whereupon at the fame court it wag 
commanded by that Court to the faid ferjeant at mace,- 
that he (hould warn and make known to the faid garni(hee 
that he fliould appear in that court to be holden on the 
27th of January aforefaid, to (hew caufe why the then 
plaintiffs ought not to have execution of the (aid 1500/. 
fo attached in his hands and cuftody as aforefaid. At 
which court fo holden, &c. the faid ferjeant at mace re- 
turned, that he by virtue of the faid laft-mentioned precept 
had warned and made known to the faid garni(hee to ap- 
pear at that court to (hew caufe, &c. And thereupon at 
the fame court the faid garnifhee appeared and had leave 
to imparle. That the faid gairnifhee on the iigth of No- 
vember 1801 pleaded in the fame court, that the then 
plaintiffs ought not to have execution again ft him of the 
faid 1500/. in monies numbered fo attached as aforefaid, 
or of any part thereof ; becaufe he faid that at the time of 
making the faid attachment y or at any time fncit he had not 
O'ved to or detained from, or then had owed to or detained 
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1803. from the then defendants die fatd 15 00 A or any part 
^ thereof : and thereupon iffiie was ioined. That on the 

a5th of November 1801 this.iflue came on to be tried in 
. the faid court. of the mayor, when. a verdifl; was found 
that at the time of making the attachment aforefaid the 
faid garnifliee owed to and detained from the faid then 
defendants the fum of 1 500A in monies numbered as the 
proper monies of the then defendants. That judgment 
was thereupon given by the faid Court, that the then plains 
tiffs (hould have execution of the faid 1500/. in monies 
numbered, fo attached and found by the jury as aforefaid, 
by pledges if» &Cf and procefs for the remainder. And 
thereupon the faid plaintiffs found fufficient pledges tq 
reftore, &c, and a precept being delivered, the then plain-s 
tiffs had execution, and thereof acknowledged themfelves 
fatisficd.” 

That It did not appear by the faid record or minutes of 
proceedings that the then defendants or either of them 
bad ever been fummoned to appear in the faid court. 
That the prefent defendant gave in evidence at the trial 
of this caufe a letter written by the faid W. Mac Daniel to 
the defendant, bearing date the 19th of September 1801, 
wherein the faid W. Mac Daniel alluded to the faid at- 
tachment by faying, if it (hould be in our power to rife 
*< the attachment, can we depend on your goodnefs to pay 
** us, or accept bills for the amount immediately after the 
** fame is done ?” But no evidence was given of the 
plaintiffs in this caufe or cither of them having had any 
knowledge of the faid attachment, except the fame can be 
and as far only as it can be coileared from the faid letter; 
ncr was any evidence given that the plaintiffs owed the 
faid Pattefon and ethers the faid 1 500I. er any part there^. 
The t^u^ion for the opinion pf foe Court was, 

4 Whefocf 
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Whether the plaintifis were entitled to recover the faid 
fum^of 1500/. fo paid by the faid underwriters into the 
defendant’s hands for the plaintiffs’ ufe as afurefaid? 

Barry^ for the plaintiffs, contended that the proceed- 
ings dated in the mayor’s^ court were wholly irregular and 
void a principio, and not binding on the prefent plaintiffs. 
Three parties are neceffary in a proceeding on foreign 
attachment, the plaintiff, the defendant, and thegarniihee. 
The plaintiff mud prove his debt } the defendant muft 
have due notice of the procefs againd him ; and the gar- 
nifhee mud be in the a£iual pod'eflion of that property of 
the defendant’s which is to be attached : neither of which 
is made out in this cafe, and therefore the plaintiffs are 
entitled to recover. Fird, it appears upon the date of the 
cafe that the defendant, the garnifhee below, had not in 
fa£t received the plaintiffs’ money at the time when the 
attachment iffued, which was on the 7th of January 1 800, 
returnable on the 13th; for the property did not come 
into his hands till between the 3 id of May and the id of 
June: but an attachment cannot be of goods in which the 
party had net property at the time. 17 EJ. 4. p. 7. 
and Bro. Ahr. dette.pl. 163.} nor of a debt, before it is 

i 

due, Dalton V. Smelley {a)\ nor can it charge any other 
than the debtor himfelf, Majlers v. Lewis [b). So in 
Brook V. Smith (e-) it was holden that condemnation in 
foreign attachment, after the a£lion commenced by the 
icreditor in the fuperior court, but before plea pleaded, 
jcannpt be given in evidence on non affumpGt, but ought 
|to be pleaded in bar. [Lawrence J. That is contradi£led 
in Savage*s cafe (</)0 So is the cafe of Wills v. Need- 

(^)- 3 Salk* 49« 

(^) 2 Salk. 291 . 
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iam {a) : but there it feems that the recovery muft have 
been had before the a£Iion commenced above. Now here 
it appears that this caufe was tried in Febritary i8o2) and 
the nifi prius record will (hew that the a£lion muft have 
been commenced prior to the 2 sih - of November i8oij 
when the recover j was had in the mayor's court. Se> 
condly^ the defendants below had not due notice of the 
attachment, and therefore ought not to be prejudiced by the 
verdict and judgment, which they had no opportunity of 
controverting. Lewis v. Clarges(J>). And in Smith v. 
Ridges {c) the return of nil habett nec ejl inventus, againft 
the defendant below, was holden not to be within the 
cuftom, and therefore not binding upon him as a notice 
to defend. And again, in Fijher y. Lane and others (</), 
where the proceedings in the mayor’s court appeared to 
have been the fame as here, the Court of C. B. gave judg- 
ment for the plaintiff on the ground that no notice had in 
fa£I been given to her to come in and defend herfelf 
againft the attachment. [Lord EHenborough C. J. There 
is a very effential difference between that book and the 
report of the fame cafe by Mr. Juftice Blacl^one (e), where 
Lord C> J. Ue Grey afltgns as the reafon for the deciCon, 
that the judgment in the mayor’s court did not appear to 
be fuch as fell within the cuftom ; there being no fumy 
mons of the defendant Fyiser, nor any return of nihil, &c. 
Now here there is a regular return of non ejl inventus 
and tiihil, appearing upon the face of the proceedings, 
which (hews that the party was not forth-coming, and had 
nothing whereby he could be attached to anfwer ; and 
therefore affigns a reafon why he could not be fummoned.^ 


{a) E* 9 3* Gittdln zLutw, 095. GUh* "Lems Ej. 

{d) a97. 

(f^ xJ7/irff«834y 
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Thirdly, the plaintifF below proved no debt due from the < 
defendants below, the prefent plaintiffs, which is required 
both by law and reafon before a party can be entitled to ' 
recover ; and no cullom which difpenfes with fuch proof 
can be good. CLord Ellenboroftgb. There is no iffue on 
the plaintiff's debt in the major's court, as between him 
and the garnilhee, when the defendant does not come in 
and defend.— >X.e Blanc J. The only way in which that 
camcome in iffue between them, is by the garnilhee ap- 
pearing and putting in bail. Grofe J. The attachment is 

meant in the firll inftance to compel appearance.3 
Hatton V. Ifemonger (<i), where the defendant pleaded a re- 
covery in foreign attachment, the cuftom was laid to be 
that the plaintiff Ihould fwear to his debt ; for want of 
which the Court held the exception fatal on demurrer. 
And in Coke v. Brainforth (b), and Paratftour v. Pain (r), 
on a limilar plea, the Court on demurrer held that the debt 
was travetfable. Now here the prefent plaintiffs had no 
opportunity below of traverfing the debt, and therefore the 
defendant ought to have proved it here; efpecially as 
by putting in bail below he could have driven the plaintiff 
there to have proved his debt. And in Palmer v. Hooke {d) 
this very point was ruled by Holt Ch. J. at Nifi Frius, 
that upon non-affumpfit for goods fold and delivered^ if 
. the defendant give in evidence that the debt was attached 
by foreign attachment in London upon a plaint levied by 
J, S. (to whom the plaintiff was indebted) againft the 
plaintiff, the defendant will be driven to prove that the 
plaintiff was indebted to^. S., becaufe the plaintiff had no 
notice of the foreign attachment ; and therefore it may be 
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only a contrivance between the defendant and J, S, to bar 
the plaintiff of hi$ prefect a^ion. 

GiUfContxh The proceedings in the mayor’s court 
in this inftahce have been according to the long elta* 
blilhed ufage of that courC|Md part of the cuftom of fo> 
reign attachpient recognized by the Courts of Wejitninfltr. 
If the property of the defendants below be found to have 
come into the hands of the garnilhee before plea pleated, 
it is liable to be attached by the cuitom. [The Common 
Serjeant, as Amicus Curix, aflerted fuch to be the con- 
ftant pra^ice: and obferved, that there was no inconve- 
nience in it ; for if the garnilhee came in immediately 
and pleaded, he got rid of the attachment at once j but if 
he chofe to wait, it was reafonable that he (hould anfwer 
up to the time when he came in } otherwife he would be 
liable to be haraffed with new attachments till the expe£led 
property was fixed in hi$ hands.J This is recognifed as 
part of the cuftom in 1 Com. Dig. tit. AttachmentiC. p. 45 1. 
*( If goods come to the hands of the garnilhee after an at- 
tachment granted in the mayor’s court, they may be at- 
tached.” For which he cites Privil. Land. {a). There it 
is faid, ** If A. attach the money or goods of M. in the 
haftds of R. in the mayor’s court ; and if R. have no mo- 
ney or goods in his hands belonging to M. at the time 
when the attachment (hall be made } and fix months after 
R. (hall become indebted to AT., or have goods in hi,s 
bands belonging to Af., the plaintiff A. by virtue of the at- 
tachment made as aforefoidf lhall recover the money or goods 
he fliall prove came to the hands of R. after the attachment 
mades the general iffue upon all attachments being, Whe- 


(«) The page re&ried 19 ie 197, hut in piy edition, which U the third, it 
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ther the garnifliee at the time of the attachment made, or 
at any time after ^ had any money or goods of M, in his 
hands ?’* Now here, though the attachment iflued on the 
yth of January 1800, before the money received, which 
was not till between the 3ifl: of January and the ift of 
June^ yet it was all received before plea pleaded by the 
garnifliee, the prefent defendant, which was not till the 
13th of November 1801. {^The Court having at firft inti- 
mated great doubts whether an expedation of a debt could 
be attached, and referred to Dalton v. Smelley {a) as Teem- 
ing to contradidl the cuftom as dated in Privil. Lond.^ in 
in which cafe it is faid to have been ruled that a foreign 
attachment could not be of a debt before it was due : he 
anfwered] It is probable that Dalton v. Smelley was the 
cafe of a debitum in prefeuti folvendum in futuro, which 
it was at one time doubted whether it could be attached, 
though it has often fince been holden that it may. This 
proceeding bears fome analogy to the plea of plene admi- 
niftravit, which contains an averment that the defendant 
had no aflets at the time of the aflion commenced or at 
any time afterwards ; which latter words are necelTary to 
be added, according to Gewen v. Roll (b). Secondly, As 
to the objeiStion of want of notice to the defendants below, 
(the now plaintiffs,) he had the ufual notice, namely, an 
order to fummon him, and a return of nihil thereupon ; 
which is recognifed to be the proper courfe of proceeding 
by what is faid in Mr. Juflice Blaclflond s Report (e) of 
P^er V. Lanef which differs materially from that by fiTi/- 
font as before noticed by the Court. However, if notice 
to the defendants below were neceffary to exculpate the 
jgamifliee,. fuch notice is to be inferred from their letter of 
19th of September i8ou And even after judgment in 

(v) Cn, EBfu W Pr». Jet, 13a. (f) » Bloc, ij 6 , 
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the mayor’s court againft the garnifliee, the defendants be*^ 
low would have been let in to defend on putting in bail 
within a year and a day. Thirdly, As the judgment in 
the mayor’s court is a judgment againft the defendant be- 
low as by default, there is no ifliie there, as between the 
plaintiiF below and the garnifliee, upon the plaintiff’s 
debt ; fo that the garnifliee has no means of compelling 
the plaintiff to prove it, except by appearing and putting 
in bail for the defendant ; by which he muft make himfelf 
refponfible to the bail to pay the debt at all events in cafe 
it (hould be found for the plaintiff } for the bail below are 
anfwerable for the debt, and not merely for the defend- 
ant’s appearance. But he certainly is not bound to do 
this, and cannot be deemed guilty of laches for the omif- 
lion of it. Then not being cognizant of the plaintiff’s 
debt, it would be very unjuft to fubje^ him to the proof 
of it without any means of fubftantiating it. The only 
queftion as to the garnifliee is. Whether he had the 
property of the defendants below in his hands at the time of 
pleading to the attachment ? The cafe of Hatton v. Ifemon- 
ger {a) does not apply j for there the queftion only turned 
upon a variance between the plea and the cuftom fet forth. 
The cafes of Paramour v. Pain (^), and Coie v. Brain- 
forth (tf),, where the debt of the plaintiff below was holden 
to be traverfable, were where the money of the defendants 
was attached by the plaintiffs below in their own hands. 
Jn the cafe indeed of Palmer v. Hooke {d), it may be col- 
le£ted that the plaintiff below and the garnifliee were 
different perfons ; but that cafe ftands alone, and is con- 
trary to reafon and juftice. Here the now plaintiffs might 
havedifputed the debt with the plaintiff below by appearing 

{b) Cn. Elits. 59S. 

(</) 1 Ld, Ety. f*j, 
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and putting in bail long after they had notice of the pro- 
ceedingS) as appears by the letter of the ipth September. 
But fo long as the judgment below remains unreverfed by 
error it muft be a prote&ion for the defendant, who has 
been compelled to pay the money once by legal procefs 
which he could not refill. 

Barry^ in reply, faid that the analogy to the plea of 
plene adminillravit did not hold in refpe£l of proceedings 
in the mayor’s court j becaufe there the plaintiff filing 
an adminillrator was not only entitled to affets at the 
time of the adlion commenced but quando acciderint^ 
which was an anomalous cafe. That no cuilom could 
legalize that which was plainly contrary to reafon and 
jullice, as is admitted in 22 Ed. 4. 67. with refped to the 
cuiloms of London f though confirmed by parliament ; and 
one of the fir (I principles of Juftice is, that no one (hall be 
condemned without notice and having an opportunity of 
defending himfelf. And reltridlions have been put upon 
the generality of the cuilom of foreign attachment by 
this Court in Coppel v. Smith (a), and Grant v. Hawdingf 
there cited ; where it was holden that money dire£led to 
be paid by the Mailer’s allocatur, and even money award- 
ed under a rule of Court, cannot be attached, it being in 
contravention of judicial orders ; though the cuilom has 
been generally certified to be that all debits in prefenti 
folvenda in futuro are attachable. 

Cur. adv, vult. 

Lord Ellbnborough C. J. now delivered the opinion 
of the Court. After dating the cafe, 
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Cases m Hilary term 

It was obie£);ed on the part of the plainti A, that the de* 
fendant could not avail himfelf of the judgment recovered 
againft him in this cafe in the mayor’s court as garnifliee ; 
firftf becaufe he, the garnifliee, had not received and did 
not owe to the defendants below (the plaintiffs in this fuit) 
at the time of the attachment any part of the money for 
which the attachment was levied 1 the attachment being 
laid on the 7th of January 1 800, and the money being by 
the cafe dated to have been received at a time fubfequent, 
viz. between the 3 id of January and the id of June 
1800. The fecond objeflion was, that the defendants be* 
low, (the plaintiffs here), had not due notice of the pro- 
ceedings in the mayor’s court againd them. Thirdly, That 
the plaintiff below had not proved his debt againd the de- 
fendants below (who are the plaintiff's here). 

As to the fird, it cannot be neceffary to prove more on 
the plea of non-aflumplit than is required to be averred if 
the attachment had been fpecially pleaded } in which cafe 
it would be fufficient according to the certificate of Starkey 
the Recorder, 22 E. 4. 30. b. (alfo in Mr. Serjt. Williams*% 
Note on TurbilPs cafe, 1 Sand. ^7. a.) to have averred that 
the plaintiff' below levied his plaint, that nikil was re- 
turned to the defendants on that fuit, on which the plaintiff 
furmifed, that the now defendant, the garnifliee below,^ 
owed the plaintiff below a fum of money, and prayed that 
the then defendants might be attached by it, &c. with 
which required facls and circumdances (and they are the 
whole of the matters certified by Starkey as forming the 
ground for an attachment of a debt in the hands of the 
garnifliee) the proceedings in the mayor’s court, together 
with the admitted fa£ls of this cafe, entirely coincide and 
agree. So that it appears that the proceedings have been 
ftri^ly regular according to the cudom : and it can be 

only 
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only on the grounds of the Court’s feeing that thbfe pird- 
ceedlngs are void, (and thefe certainly are not fo upon th'e 
iface of them), that the judgment of the Court below foils 
of being a bar to an adtion for the recovery of the fame 
fum in another court. If the proceedings are not void, the 
jury there having found a verdid^, contrary to fad, as dated 
in the cafe, in finding that the garnilhee owed the money 
at the time of the attachment, fuch ftafement cannot 
thereby deprive the garnilhee of this defence : for if it 
could do fo, he would be liable to pay over again that mo- 
ney, which, after the judgment againft him in the mayor’s 
court, he could have had no means of retaining in his 
hands : which would be a degree of injuftice that the 
law of the land, which allows of fuch a cuftom, will not 
fuffer to refult from the application of it. The cafe cited 
of Smith V. Ridges, Sir Thomas Jones, 165. was the cafe 
of a cudom not purfued as laid, and wholly decided bn 
that ground, and has no bearing on the prefent quediom 
And fo was the cafe of Hatton v. Ifemonger, i Strd. 641. 
There the cudom had been laid that the plaintiff diould 
/wear to his debt, and the garnifliee in pleading it did not 
ihew any oath. This amounts to no more than a failure 
in proving the cudom as laid, which is fatal upon the 
principle laid down in Morris v. Dudlam, 2 H. Blac. 362. 
but it does no prove that fuch was the cudom, or that in- 
dependently of the allegation the law required any fiich 
proof. Paramour v. Pain, Cro. Eliz, $98. was the cafe of 
an attachment by the defendant above of the plaintiff’s 
debt in his own hands : and therefore as between fuch 
parties the debt, which was alfo exprefsly alleged to be 
due, might be w'cll traverfable. The cafe of Coke v. Brain^ 
forth, Cro. Eliz. 830. was where the defendant pleaded 
that the plaintiff was indebted to him, and eoncejft folvere, 

and 
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and pleaded a foreign attachment in Londoft, which feems 
to have been like the former^ an attachnvcnt by the de* 
fendant for his own debt in his own hands ; but whether' 
it were fo or not, the exiftence of the debt was fubftan* 
tially alleged in his plea, and therefore at any rate on the 
ground of fuch allegation the debt was traverfable. 
As to the cafe in Lord Roymondf 7*7» before Lord Holt 
at nili prius, there muft have been fome miftake in that 
report \ for it would defeat the whole effedl of the cuftom 
of foreign attachment if the garnilhee fliould, without 
means of proving it, be obliged to prove the debt 
of the plaintiff below in his own defence here, fuch 
plaintiff not having been before by the terms of the 
plea required to do fo in the court below. If it were 
i^ever neceffary, however, it could not be fo in the pre> 
fent cafe, where the defendants below had notice to de- 
fend, and negled:ed the defence, or rather negle£):ed the 
bailing of the debt in the a£lion below. It will be recol- 
le flc d that the frame of th|e record in the court below 
and the faft found by the verdi£l: make it in this cafe 
wholly unneceffary to decide whether the cuftom of fo- 
reign attachment extends to debts as between the gar- 
nifhee and the defendant below (iiot being of the parti- 
cular defcription of debita in prsefenti folvenda in futuro) 
which have not become a£lually due at the time of the 
attachment laid. Our decifion, therefore, leaves that 
queftion (fuppofing the faft had fo appeared upon the 
face of the record below) wholly untouched. 


Judgment for the Defendant. 
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BohtIjIngk and Others againfi Inglis and Others, 
Aflignees of Crake, a Bankrupt. 


'J'HIS was an aAion of trover to recover the value of 
too calks of tallow, which was tried before Le 
Slanc J. at the Sittings after laft Hilary term at Guildhallf 
when a verdi< 9 ; was found for the plaintiffs for 2200/., 
fubje^ to the opinion of the Court on a cafe referred ; 
the fliort llatement of which is as follows: On the 13th 
of September 1798 a merchant in London of the name 
of Crane entered into the following contrail: in writing 
with Captain TJJbemuood of the Ihip William: ** Memo- 
•* randum for charter, London^ Sept. 13th, 1798* 

this day mutually agreed” between the parties, ** that 
** the Ihip (hall proceed to St. Peterjburgh^ and there load 
from the failors of Crane a complete cargo of ftowage 
*t goods,” See. ** and therewith proceed XO London and 
“ deliver the fame, on being paid freight 20 x. per ton for 
** tallow, (and fo on in certain proportions for other 
goods)} one half of the freight to be paid on unloading 
« and right delivery of the cargo, and the remainder in 
** three months following. Twenty-five running days 
** are to be allowed Crafts (if the Ihip is not fooner dif- 


“ patched) for loading the fhip at St. Ptterjburghy and 25 
running days for delivering at London, and 10 days on 
« demurrage over and above the faid laying days at 5/. 
«* per day. Penalty for non-performance 1000/. The 
.(c captain to lign bills of lading for the cargo, &c. and to 
** addrefs to MelTrs. Bohtlingk and Co. .St. PeterJburgbP 
On the 15th of September 1798 the (hip failed from Lon- 
don, and afterwards arrived at her place of deftioation. 
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And a demand of 
the goods having 
been made by the 
agent of the coa- 
Agnor upon the 
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they were un* 
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ed them to the 
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might maintain 
trover agaiuft the 
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Then followed in the cafe a long detail of the cotref> 
pondence between the plaintiffs and Crane^ which, having 
been before Hated in the report of the cafe of Inglit and 
others, aflignees of Crane v. Uftjerwood^a), it is utinecef- 
fary here to repeat. It will be fufficient to add to the 
general ftatement there given what relates more particu* 
larly to the tallow in queffion. By letter dated Su 
Peterjburghf the i6th of OSlober 1798, the plaintiffs wrote 
to Crone the bankrupt, acknowledging the receipt of his 
letter of the 15th of September by the fliip William ^ Cap- 
tain UJbertvoodt who was juft arrived ; and adding. “ we 
have been fortunate enough to purchafe 100 calks of 
the beft foap tallow, conlifting of two parcels at 64 
** rubles. But Meflrs. C. and Co. inform us very poii- 
** tively that they will in no wife be able to execute your 
** order for 100 calks j for they will only buy Siberia 
tallow, which according to the moft recent advices will 
** not arrive till towards the end of this month. Thofe 
“ gentlemen have therefore, in order *not to ex pole 
Captain UJberivood to a pollibility of palling the winter 
here, decided not to give him any tallow ; which ren- 
ders it neceflary to have recourfe to complete tlie fiiip 
with deals. We have already agreed upon that matter 
with Captain XJjber^vood upon the fame terms as thofe 
made with Captain Reed.” On the »8th of OBober 
32 calks of the tallow in quellion were fliipped on board 
, the William, and the remaining 78 calks on the next day ; 
of which the plaintiffs informed Crane by a letter dated 
th^ 19th i containing further, « When Captain UJberwood 
•* arrives in London you will have the goodnefs to arrange 
<* matters with him in the fame manner as we have done 
** with Captain Reed, calculating how much tallow he 


(a) Jhtf, I vol. 515. 


•* could 
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** could have loaded in lieu of the deals. We have lhip> 
’<( ped for the account of Meflrs. Schneider and Co. per the 
«< abovementioned (hip William^ fix calks of fur, and re- 
** quell you to fettle the freight with thofe friends.’* 
The two invoices of the tallow (hipped, 50 calks each, 
were thus intitled } 

** St. Peterjhurgh, ipth OEi. 179S. 
** Invoice of 50 calks of tallow for foap, fird quality, 
*< bought for ready money, and put on board a lighter 
*' under the mark and number as per margin, for the (hip 
the William, Captain R. UJhernoood, for London, for ae- 
count and rijk of Mr. C. T. Crane in London.” \ , 

In each of the invoices the plalntilFs charged i per cent, 
for brokerage, extra charges, and 2 per cent, commilfion; 
and at the foot of each are the following words j We 
** debit your account current for the amount.” The bill 
of lading for the tallow is dated the 22d of OElober, and 
direfts the tallow to be delivered " to Mr. C. T. Crane, 
** or to his ajftgns, he or they paying freight for the fame as 
** per charter-party*^ On the 26th of October the plaintiffs 
wrote to Crane a letter, in which they fay, The prefent 
“ ferves to hand you inclofed bill of lading for 100 calks 
of tallow per the William, Captain U/htrwoodi the other 
bills of . lading will follow in our next.” After fend- 
ing off to Crane one part of the bill of lading for tlie 
tallow, the plaintilFs having received information of his 
iiifolvency, they fent another part of the bill of lading to 
John Schneider their agent or correfpondent in London, 
which was received by him, and who made infurance on 
the tallow for the plaintifis on the 22d, 23d, and 27th 
of November 1 798, and which tallow Crane had previoully 
ordered to be infured : but on his failure, and previous to 
fuch infurance being elFefled, the broker declined to exe- 
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OBober the plaintiffs wrote to Crane under cover to Scbnel- 
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againft ier the letter which is fet forth at large in the firft report 
of the cafe (a) ; dating in fubllance their former doubts 
of his folidity and di(ratisfa£tion with his correfpondence : 
their furprize at his order for the goods by the WiUiamt 
Captain Tjjberv.'oodt of which, out of regard to his intereft, 
they fhould have preferred the non-execution, and facri- 
ficed their cotnniiflTion if the engagement made by him 
with the captain had not compelled them to give him his 
loading. That they, the plaintiff), had remitted him(C/*Affe) 
by the lad pod the bill of lading for the loc calks of tal- 
low, but having fince received alarming intelligence of his 
fituation, they requeded him to furnifli Schneider with fuf> 
ficient fecurity for the amount of the goods by the 
Kam : on which condition only they authorifed Schneider 
to deliver him {Crane) the bills of lading of the hemp, iron, 
and deals they were going to fend. And then they add, 
« In the contrary cafe you will have the goodnefs to de- 
•* liver him {Schneider) without delay the bill of lading 
•* indorfed for the 1 00 cajks of taliowy of which he holds the 
“ duplicate. Afterwards Mr. Schneider will make ufe of 
thofe documents to receive the cargo in quedion, and 
•* ^efl the fale thereof for your accounty employing the pro- 
(( ceeds thereof in acquitting the bills of about 36,000 rs. 
** which we fhall draw on you in a month,” &c. Several 
other letters to the fame effefl; were fent from the plain- 
tiffs to Crancy which are alfo dated in the former report : 
In one of thefe, dated 2d Novembery they fay, “ We fend 
•« this day to Mr. Schneider the bills of lading for the iron, 
** hemp, and deals, per the Wi/liamy Captain XJfberwood s 
*4 If you will then fulfil the condition we made to you, tfil 

. (#) Atuty I »oi. 5 17, 51*. 
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“ give Mr. Schneider the needful fecurity, he will deliver 
** to you all the bills of lading } if not^ he will receive from 
** you the bill of lading for the loo cnjks of tallow^ and on 
** arrival of the Jliip receive her cargOf and afterwards pro^ 
cure the f tie thereof for your account'' The tallow in 
queftion was> on the fliip’s arrival at London^ vi2. on the 
31(1 of December demanded of the captain of the 

William on behalf of the plaintiffs, and before it was taken 
pojftjjion of by the defendants t and was regularly demanded 
of the defendants, and a tender of freight, expences, and 
charges made on behalf of the plaintiffs before this a£lion 
was commenced ; but the defendants did not deliver the 
tallow to the plaintiffs. Crane committed an a£t of bank- 
ruptcy in England before the tallow in queflion was de- 
livered on board the William in Rujfa.^ but not before the 
purchafe of it on his account, viz. on the 16th of Oflober 
1798, and a commiflion of bankrupt afterwards ilTued 
againft him, upon which he was declared a bankrupt, 
and the defendants were chofen his aflignees. On the 
4th of January 1799 Captain UJberwoed delivered the tal- 
low in. queflion to the defendants (under the bill of lading 
thereof fent by the plaintiffs to Crane^ and which was re- 
ceived by the defendants) upon being indemnified by the 
defendants. 

By one of the mercantile navigation laws of Rujfta^ 
publiflred the 25th of June l8oi, (f 138.) “ It is or- 
« dered that if, in cafe of unpaid debts or bankruptcies, 
** any body has reafon to fufpe£l that the debtor or bank- 
rupt has any thoughts of making the creditor lofe, and 
theteforc loaded on board of fhip or vefiel goods or 
<* cargo, in fuch a cafe the creditor is to give notice in 
ff town to the head judge of the court, in diflridls to the 
« the chief, that the fliip or vcffcl, or goods, or the whole 
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** cargo fliould be rttained time enough^ until the full pay^: 
** ment is made to whom due.” 

The judges of the cuftom-houfe court of St. Peterjburgh. 
have given the following opinion on the above-mentioned 
law } which was read at the trial, fubjef); to the opinion 
of this Court as to its admillibility. ** By his Imperial 
** Majefty*s ukaas and refolution of the cuftom-houfe 
** court of St. Peterjhurghy this atteftation is given to the 
** St. Peterjburgh merchants of the firft clafs, Bohtlingk 
** and Co., upon their requeft i that concerning a fuit at 
(( law having in London with the London merchant T. 
** Crane, they wanted an atteftation of the 138th S" in the 
mercantile navigation taws, and that this law is gene-. 
** rally received and a£ted upon ; wherefore they de- 
manded a teftimony of this tenor. That the feller or 
** ftiippcr of merchandize, if he have reafon to fufpe£l 
** the circumftauces of the purchafor or confignee, and 
** being not yet paid for this merchandize, has a right, by 
** virtue of the faid law, to reclaim and take hack this mer~ 
** chandixe out ofthejhip in which it may be /oWrt/, although the 
*< bills of lading were already tranfmitted, and without re- 
*• garding that the Jbip has been chartered abroad or here^ or 
out of the houfe, warehoufe, or any other place belongr 
** ing to the purchafer ; and that the merchandize mufi be 
<* given back to the feller or Jhipper^ and is not brought in 
concurs. And whereas it is ordered in the above- 
** mentioned mercantile navigation laws, publilhed the 
*? 25th of June 1781, in the 138th S., If in cafe of un- 
<* paid debts or bankruptcies any body has reafon to fufpedl 
** that the debtor or bankrupt has any thoughts of making 
the creditor lofe, and therefore loadeth on board of 
f* fhip or veiTef, goods or cargo ; in fuch a cafe the ere- 
<< ditor is to give notice in tovrn to the head jud^e of the 

** court. 
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** courl, in diftri£ks to the chief, that the fliip or veflel, of 
** goods, or the whole cargo, Oiould be retained time 
** enough until the full payment is made to whom due. 
** In confequencc whereof, and by virtue of this law, if 
the f'.ller or Ihipper, in cafe of bankruptcies, can iden- 
** tify that this merchandize belonging to him is here in 
♦* fliip, warehoufe, or wherever they may be, in fuch a 
** cafe the goods mud be given back to the feller or Ihip- 
** per, being his property, and cannot be brought in con- 
** curs. In confideration whereof this atteftation is given 
f* to them Bohtlingk and Co. Underwritten, by the pre- 
filling judges, and fealed by the feal of the St. Peterf- 
burgh cuftom-houfc court, the 25th September 1800.’* 
(Signed by three judges.) 

The queftions for the opinion of the Court were, ift. 
Whether the opinion of the judges of the cudom-houfe 
court above dated were admifllble evidence ? If not, it is 
to be ilruck out of the cafe. 2dly, Whether the plaintifls 
were entitled to recover ? If the Court flipuld be of opi- 
nion that they were, the vcrdi£l for the plaintiffs was to 
Hand, and to be entered up for fuch damages as the de- 
fendant Mr. Inglis and Mr. Schneider (hall agree upon. 
If the Court Ihould be of opinion that the plaintiffs were 
not entitled to recover in this a£lion, then a nonfuit to b$ 
entered. 

This cafe was argued in the laft term by 

Marryat for the plaintiffs, who compared it to the 
cafe of Inglis v. UJbtrnnood (/i), which arofc out of the 
fame tranfaflion. Upon the firfl queflion referve 4 
he contended very (hortly, that the certificate of the 
opinion of the judges of the cuftom-houfe was admil- 

(a) Anttf 1 vol. 515. 
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(ibie in evidence, not limply as a report of the opinion of 
the Court, but as an adjudication of the law certified un> 
der the feal of the court, and therefore entitled to the fame 
credit as the exemplification of a foreign judgment. Se- 
condly, Upon the general quefiion of the right of flopping 
in tranfitu, he contended, that upon a review of all the 
cafes fuch a right exified by our law in the confignor or 
vendor even after a delivery of the goods on board a (hip 
chartered by the vendee : and that that rule was not broken 
in upon by the cafe of Fowler and another, affignees of 
Hunter and Co. v. M* 7 aggart and Co. (o), cited in the 
lad-mentioned cafe, which was very didinguilbable from 
the prefent. There the fliip had been chartered by the 
bankrupts for three years. They had as abfolute a conT 
trol over her at the time as if Ihe had been their entire 
property, independant of the mader or owners, and the 
freight alfo had been paid in thedipulated manner; and the 
goods in quedion were put on board by the vendors under 
the exprefs orders of the bankrupts, to whom they were 
delivered for the purpofe of being by them conligned to 
their correfpondents abroad. Whereas here, and in the 
cafe of chartered Ihips in general, the (liip is under the 
control of the captain appointed by the owner, and the 
captain afls as a middle man between his owner and the 
freighter ; having a lien upon the goods for his freight, 
and anfwerable to the owner for his condufl, and for the 
mod part engaged only to perform a dipulated fervicc, 
and not bound to obey the commands of the charterer 
generally. And further, the goods were in this cafe dop- 
ped in their tranfit to the vendees. The cafe of Fowler v. 
M^Taggart can only be fupported upon this didin^ion 
being otherwife contrary to the general clafs of cafes upon 
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this head, and particularly to the fubfequent one of H(^ 
V. Pownall (a), before Lord Kenyon^ where, after a delivery 
of goods by the veddor on board a chartered Ihipy it was 
ruled that he might reclaim them upon the infolvency of 
the vendee ; and the Court afterwards reje£^ed a motion 
for a new trial. [It was obferved by Lawrence J. that no 
queftion was made there upon the diftinOion of its being 
a chartered fliip.3 In truth a delivery on board a char- 
tered (hip is no more than a delivery to a particular car- 
rier, wharfinger, or packer, named by the vendee, which, 
though fufficient to make the latter refponfible in cafe of a 
lofs, has never been deemed fufiicient to devefl: the vendor’s 
right to (top in trahfitu. All the cafes are colle£);ed in 
that of Ellis V. Hunt (^), (particularly Stokes v. La Riviere^ 
where the delivery was to the particular agent of the 
confignee, and Hunter v. Beal) and alfo in Hodgson v. 
Loy {c), and Mills v. Ball (</), in which latter the vendor 
(topped the goods even after a delivery to a wharfinger, 
who received them and paid the freight and charges on 
account of the vendee. In all thefe cafes the delivery was 
to the avowed agent of the vendee, yet being for the pur- 
pofe of carriage to the vendee, the right of (topping in 
tranfitu (till continued till the goods came to his aftual 
poITediun. To fay otherwife in this cafe would be to con- 
tend that the tran/it was at an end before it even com- 
menced. There is alfo a great difierence in reafon be- 
tween a conitru£tive and an adual delivery to the ven- 
dee; for in the latter cafe the trader has the oitenfible 
ownerfhip, and thereby gains a general credit : it is there- 
fore juft that the general creditors (hould have the benefit 
of it. But it is otherwife in the inftance of a delivery on 

(«1 j Efp. Caf. at m, Pri, 14s. (i) 3 Ttrm Rtf. 4(4. 

(f) 7 Tina Rtp, 440. {d) S & PaB. 437. 
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board a ihip, whether chartered or not : there the goods 
are dill unmixed with the mafs of (he trader’s property, 
and diftiuguiihable from it { though if he gain a particular 
credit by means of the bill of lading, the goods Ihall be 
pledged to . the particular creditor ; as in Lick^rrnu y, 
Mafon (d), unlefs where the holder has notice of the de> 
fe£tire title (3). Befides, half the freight wasy by the 
terms of the charter*party, to be paid by Crane before he 
was entitled to receive polTelfion of the goods, which was 
not done : and on that account alfo he was not entitled 
to them } as in Nortbey y. Field (r ). At any rate, however, 
the law of Rte^a is decifive in favour of the conlignors in 
this cafe, the right of reclaiming the goods by the vendors 
being given by that law in cafe of the infolvency of the 
vendee, without regard to the delivery having been made on 
board a chartered (hip or ptherwife, .Befides which, the 
delivery to Crane was only to be made conditionally, 
namely, on giving fecurity, as appears by the letter of the 
ad of November j and alfo on payment of half the freight 
as reejuired by the charter-party } and fuch conditions nut 
having been complied with, no property attached in the 
bankrupt. 

GafeleCi contra, after obferving that in the former cate of 
Inglis V. UJhervaood (d) it was conceded that the quedion 
depended altogether upon the Ruffian law } and that if the 
cafe were net controlled by that law, the delivery being 
on board a chartered (hip, the right of (topping in triinlitu 
would no longer exifl: $ contended, that the cafe of Fowler 
V. M^Taggartf there cited, was directly in point upon the 
fubjefl ; and repeated the fame arguments which he had 

(d) 3 Termittp. 63. (i) Salemint v. 674. 

(f) a E^, Hi, Pei. Cef. {d) jintt, ^ vol. 515. 

urged 
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prged in the former cafe. And» in anfwer to the argU'. 
ments now advanced, obferved further, that the length of 
time for which a ihip is chartered cannot vary the cafe, 
nor the circumftance of the freight having been paid to 
the owner, which cannot be known to the world in ge« 
lieral. The ground of di(tin£iion between a delivery on 
board a chartered and a general (hip is that in the former 
cafe the patty has the excluiive poiTeflion, and the captain 
is his foie agent pro tempore } and in the latter the pof* 
felCon till delivery to the vendee is in the carrier, who 
is a middle man ; altliough for fome purpofes a delivery 
even to a general carrier, if named by the vendee, will 
bind the latter to Hand to any lofs which may happen 
while the goods are in traniitu. If then the delivery were 
complete to Crane the vendee, no queftion can arife upon 
the non-performance of any condition; though it is not 
ftated in the cafe that half the freight was not paid : and 
if the delivery were binding according to the terms of the 
charter-party, no fubfequent orders of the confignors im- 
poling any new conditions could avail to alter the con» 
^raftyunlefs th-^.y ran eliablifh their right to ftop in tranfitu. 
The cafe ot Hol/f v. Poivnally which was only at nifi prius, 
was decided before Fow/erv. JH*^aggart was firft brought 
forward to general notice in the argument of Hodgson v. 
l.oy (a)t and before the diftin£l;ion as to chartered (hips was 
publicly difeuffed. And there is no inftance in the books 
of the light to (lop in tran(itu being fuHained after a com* 
plete delivery to the particular agent of the vendee. la 
Hunter v. Beale {b) the goods were ftill in the hands of the 
innkeeper, who was a middle man, when they were fent 
down to the quay, though by the orders of the vendeek 

(tf) 7 Trrm Rep. 442. 

(b) Sittings after TrinUy term at CuUdkoll^ cof# Lord 
aited in 3 Trrifi 466* 
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In Stokes v. La Riviere (a) the goods were (topped in the 
hands of a general carrier, though named by the con* 
(ignee ; who might therefore be coniidered as the agent of 
both parties for that purpofe. And the cafe of the packer 
(lands on the fame foot. All thefe cafes were fully con- 
fidered in £//is v. Hunt {h\ where it was fettled that the 
goods having once come to the virtual podelBon of the 
vendee, or thofe who ftood in his place, as, in that cafe, 
by putting a mark on them, though they (till remained at 
the inn where they were lodged by the carrier, and there- 
fore the tranfitus was not ended in fa£t, yet the vendor 
could not reclaim them. Now here the only tranfltus was 
from the warehoufe of the plaintiffs on board the chartered 
(liip, where they were delivered as into the floating ware- 
houfe of the vendee | fince which the goods have always 
remained in the fame hands : and if the captain did wrong 
in delivering them to him or his aflignees he may be an- 
fwerable to the plaintiffs, but the property of the aflignees 
in the goods could not be devefted, at lead without an 
actual (topping of them while in tranfltu. He then pro- 
ceeded to comment on the Rujjfian law, and argued that it 
made no difference in this cafe, not having been purfued 
according to the terms of it } and that the certificate of the 
opinion of the cuflom-houfe judges could not be received in 
evidence, being no more than a mere report of their opinion, 
and a parol expofition of a written law, and that too extra- 
judicial. But it is unneceffary to (late this part of the ar- 
gument further, as the Court gave no opinion^upon it« . 

Marryit in reply di(tiogui(hed this from the cafe of 
Fowler v. M^Taggartf where the party was in the exclufive 

(•) 3 Term 0^6, {b) 3 7Vr« Rtf. 464. 
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pofieflion of the (hip and without control the captain and 
crew were appointed and refponfible to him alone. 
Whereas here Crane had only a qualified ownetfliip, li- 
mited as to place, time, and ufe of the vefTel. Half the 
freight was to be paid for before delivery of the goods, 
and bills at three months given for the other half; which 
(hews that the captain was at lead a middle man, if not 
the avowed agent of the owner : he had a lien for the 
price of the carriage like any common carrier. Here then 
was another right intervening between the conGgnor and 
confignee, which (hews that the delivery to the confignee 
was incomplete. He alfo anfwered the objections urged 
again (t the application of the Rujfuin law to the faCts of 
the cafe. 

Cur. adv. vult. 

Lawrence J. now delivered the judgment of the 
Court (a). 

This is an aCtion of trover, brought by the plaintiffs, 
merchants at PeUrJburgh in RuJJlOf againft the defendants, 
who are the afiignees of Crane a bankrupt, to recover the 
value of lOo calks of tallow. The caufe was tried at 
Guildhall at the Sittings after lad Hilary term, when a 
verdiO; was found for the plaintiffs for 2200/. damages, 
fubjecl to the opinion of the Court upon a cafe, which it 
will not be necelTary to read, as it does not differ from 
that of Inglis v. UJheruaood, I Eqft, 5 1 5., as to thofe faCts 
on which we have formed our judgment : it will therefore 
be fufficient in the courfe of what 1 (hall fay to date gene- 

( 4 ) This included only the opinion of Groje and fat Blanc Jufticet, and his 
own i Lds Elicnhorough C. J. having been concerned at counfel in the caufe when 
at the bar* Mr. Jultice Grofi was prevented by indifpofition from atteoding 
in court this day $ wbigh occafioned the opinion to be delivered by Mr. Juftice 
Lfttircnc^ 
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rally the circumftances, on the ground of which diir dpi- 
xiion is founded. Two queftions have been made for tKe 
opinion of the Court. The firft is* Whether the opinion 
of the judges of the cuftom-houfe court be admilfible in 
evidence ? The fecond is. Whether the plaintifl^ be en* 
titled to recover i In the view we have of the fubje£f, it 
is not neceflary to fay any thing on the firft queftion, as 
to the admiflibility of the evidence, except to ftate that 
upon that queftion we form no opinion. The laft quef- 
tion will turn upon this point. Whether the goods, which 
are the fubjefi of this a£fion, were ftopped (or, what is 
tantamount to it, demanded by any one authorifed by the 
confignors to receive them from the perfons in whofe pof. 
feflion they were) while in tranfitu : for it (hall never be 
permitted to a carrier by not delivering the goods to vary 
the property, and decide to whom they (hall belong. 

The circumftances of the cafe as applicable to this point 
are (hortly thefe : Crane the bankrupt, a merchant in Lon- 
don, entered into an agreement with UJhervoood, the mafter 
of a (hip, for that (hip going to Petetjburgh, and there 
receiving from the faAors of the bankrupt a quantity of 
merchandize of various defcriptions, and proceeding from 
thence to London, in confideration of certain freight to be 
paid per ton, half on the unloading, and the remainder in 
three months ; for which goods the mafter was to (ign the 
ufual bills of lading, and Qrane was fully to load the (hip. 
In confequence of this agreement the (hip failed to Peterf- 
hurgh, and was loaded by Sohtlinjglt and Co. on the account 
and rl(k of Cranes and one part of the bill of lading direA- 
Ing the goods to be delivered to Crane or his ailigns was 
fent to him; the other part, in confequence of the plaintiff’s 
having information of Cranis infolvency, was afterwards 
fent to Mr. Schneider their agent, with dire^ions not to 
9 deliver 



kM THE Fortt-thied Year OR GEORGE III. 


deliver that part to unlefs he gave fuificient fecntity 

for the amount of the goods. And the plaintiffs at the 


fame time that they fen^ this part of the bill of lading to 
Schneider y informed Crank of their having fo done, and re- 
quired him in cafe he did not give the fecurity to deliver 
to Schneider the bill of lading that had been fent to him. 
Crane. In Crane had become a bankrupt before the 
goods were delivered on board the (hip in Rujfta^ but after 
their purchafe; and on the arrival of the (hip in the 
IThameSf Schneider demanded the goods of the mafter, who 
refufed to deliver them to him, and delivered them to the 
defendants. 

For the benefit of trade a rule has been introduced in- 
to the common law, enabling the confignor in cafe of the 
infolvency of the confignee to (top the goods configned 
before they come into the polTeifion of the confignee } 
which pofledion Mr. Juftice Buller^ in Ellis v. Hunt, fays 
means an aElucd pofielfion. That the pofiellion of a carrier 
is not fuch a pofTellion has been repeatedly determined ; 
and the quefiion now is. Whether the poirelTion of the 
mafier be any thing more than the pofielfion of a carrier, 
and not the aclual pofielfion of the bankrupt 1 As to this, 
it appears that UJberviood the mailer contra£led with the 
bankrupt to proceed from hence to Peterjburgh, and to 
bring in his (Irip a cargo of goods, which Crane engaged 
Ihould amount to the tonnage of the fliip ; which does not 
differ from a fimilar contra£l entered into by the confignor 
by the direflions of the confignee at the loading port, for 
the conveyance of the goods from him to the vendee: in 
which cafe it would hardly be contended that a delivery by 
the confignor to the mafter of the (hip for the purpofe of 
carriage would be fuch a delivery to the vendee as to pre- 
vent the right of ftoppage in tranfitu. In each cafe the 
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1803. freight would be to be paid by the confignee : in each 
_ ' cafe the Ihip would be hired by him : and there would be 

B0HT1.1KOK ^ ' 

4gainfi no diflference, except that in this cafe the Ihip in confe* 

Ncti*. quince of the agreement goes from England to fetch the 

cargo } in the other cafe the veifel would bring it imme- 
diately from the loading port : both in the one cafe and 
in the other the contra£l is with the mailer for the car- 
riage of goods from one place to another j and until the 
arrival of the goods at their port of deftination and deli- 
very to the coniignee} they are in their pajfage or tranjit from 
the entfgnor to the cetfignee. If a man contra£t with the 
owner of a general iliip to take goods, which are equal to 
half the tonnage of the ihip, and the mailer complete the 
loading of his fliip with the goods of others, there would 
be no quedion but that there might be fuch iloppage : 
and furely it will not be faid that the' right of iloppage 
depends on the quantity of the goods coniigned. In fup- 
port of the defendants’ claim the cafe of Fowler v. M*Tag- 
gart has been relied on. The more proper name of that 
cafe is Fowler v. Kymer & al., which was tried before 
Mr. Juillce Grofe at Briflol: but that cafe is very diilin- 
guifliable from this. There the bankrupts Hunter and 
Co. were in poiTeflion of a ihip let to them for a term of 
three years, at 52/. 10/. per month, they finding dock and 
provifions for the ihip, and paying the mader; during 
which time they were to have the entire difpofition of the 
ihip and the complete control over her. The ihip had 
been one voyage to jilexandriaf and had the goods put on 
board her, to carry them on another voyage to the place ; 
not for the pOrpofe of conveying them from the plaintiffs 
to the bankrupts, but that they might be fent ty the hank~ 
rupts upon a mercantile adventure, for which they had 
bought them. There the delivery was complete} and the 
4 fa£ls 
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fa£ls of that cafe differ widely from this, where Cranehad 
no control over the (hip, and had merely contracted with 
the mader to employ his (hip in fetching goods for him. 

The cafe of Stoies v. La Riviere and Laivley is much 
ftronger than this. The plaintiff, being a ribbon weaver, 
Meffrs. Duhem of Lijle who had juft arrived in London 
applied to him for a quantity of ribbons, who on a fa- 
vourable account by the defendants of their circumftanccs 
packed up goods to th^ amount of 186/. 8x. gJ.y and de- 
livered them to the defendants to be forwarded to Lijle, 
Thefe goods, with others purchafed in like manner of 
T’wigge, ^llisy and Rd’ivardty gauze weavers, to the amount 
of 650/., were forwarded on or about the 12th of May to 
MclTis. Bine zad Overmany the defendants’ corrcfpondeiits 
at Ojlendy with dire£lions to fend them to the order of 
Meflrs. Duhem. On the reciipt of which goods, viz. ori 
the 29th of Mayy Bine atid Overman wrote to Duhems a:i 
acknowledgment, and that they waited their directions. 
On the 12th ot June the Duhems flopped payment; and 
by an inllrument figned the t3th of Augujl confented to 
Twigge'^ taking back his'gauzes, amounting to 4(9/. 18/. 

But not having fulfilled fome engagement with the 
defendants, and being conflderably indebted to them, the 
defendants countermanded the orders they had given to 
Biney Overmany and Co., as to the delivery of the goods, 
by letter of the 31ft of Mayy and direCled them to alter 
the mar^^and to deliver them to their order; which was 
accordingly done, and^they were afterwards difpofed of in 
fatisfaClion of the dSTendants’ demand. They contend- 
ing, that immediately upon the delivery of the goods b/ 
the plaintiff to them, the property vefted in Meffrs. Da- 
iemy and that they the defendants had a right to retain 
them. This caufe was tried at Guildhall on Saturday the 
VoL.m. Ee i8ih 
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_ fa£I; I take to be this: TljeZJw^mx bought coods of the 

BOMTI.IKGX ... t> c> 

againfi plaintiff*, which were ordered to be delivered to the de- 
fendants to be {hipped to Duhemsy who are fince become 
infolvent, after the goods were feut to a faftor at OJlend, 
The defendants wlio have got them back again (land as 
they originally did. No point is more clear than that if 
goods are fold, and the price not paid, the feller may ftop 
them in tranfitu ; 1 mean in every fort of paffage to the hands 
of the buyers. There have been a hundred cafes of this 
fort. Ships in harbour, carriers, bills, have been (lopped. 
In (hort, where the goods are in tranhiu the feller has that 
proprietory lien. The goods are in the hands of the defend- 
ants to be conveyed : the owner may get them back again.*’ 
The cafe of Inglis and U/bertuood is perfectly confident 
with the opinion we have formed. That cafe did not de- 
cide, as was fuppofed in the argument, that the tranfit 
was complete on the delivery of the goods on board this 
fliip; for it was determined on the ground, that 
the Rujftan laws authorifed the taking of the goods, even 
if the delivery had been complete. In that cafe Lord 
Kenyon fays ; giving the plaintiiF the full benefit of the 
*' argument, that the delivery of the goods on board a 
<* chartered (hip was a delivery to the bankrupt, dill the 
<* Rtiffian ordinance takes it out of the rule.” Mr. Judice 
Grofe ufes more general expreffions, from whence It may, 
be inferred, that he confidered the (liip as one, a delivery 
on board of which was a delivery to tlie defendfint : but 
that is not the true way in which his opinion Is to be un- 
detdood. The cafe of Fowler v. Kynier and JiFTaggart 
had been cited, in reference to w'hich he was fpeaking : 
and he is not to be taken as laying down any propoficion 
beyond what was edabliflied by that cafe : ^nd fiippofing 

the 
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the deliverer to be flmilar to that in Ftnoler v, Kynur^ he 
took the fame ground that Lord Kenyon did^ and decided) 
that notwithftanding fuch delivery the goods by the law of 
Rujpa were in tranfitu. In the account of what I am Hated 
to have faid, I obfervc that, without naming the cafe, I 
recognized the authority of Fowler v. Kymer to the extent 
that.cafe goes ; namely, that if one purchafe goods here to 
be fent abroad, and they'are delivered on board a char- 
tered (hip in a port of this kingdom, fuch delivery is in 
elTefl: a delivery to the vendee : and 1 gave it as my opi- 
nion, that if the delivery in the cafe then before us were 
a delivery, which in this country would have been a de- 
livery to the vendee; Hill, according to the laws of 
Fujfta^ the goods might be (topped. And my brother 
Le Blanco opinion goes entirely on the laws of Rujftat 
without inquiring how far the cafe then before the Court 
was diftinguifhable from thofe cited in any other refpe£t. 
For thefe reafons I am of opinion that the pollea (hould 
be delivered to the plaintiffs ; in which opinion my bro- 
thers Grofe and Le Blanc concur. In the view we have 
of the fubje£l it is not neceffary to fay any thing on the 
other point, as to the adniiffibility in evidence of the 
opinion of the Judges of the Rujfian cuflom-houfe ; with 
refpc£l to which we form no opinion. 

PoHea to the Plaintiffsk 
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In an aAion 
mgainft the hun- 
dred on the fiat. 
9 Geo. 1. c. Z2. 
for damage fuf- 
tained by the 
vriU'ul burning of 
the party's barn» 
]t is a precedent 
condition that 
the party grieved 
Ihould within 
the time limited 
give in his exa- 
mination upon 
oath before a 
magi (irate whe« 
ther or not he 
bne^o the offend- 
er or offenders, 
or any of them ; 
and an exaihina- 
t.oii on oath in 
which the party 
only fwore that 
he fufpe^ed chat 
the ladt was dune 
hy fame perjbn or 
ferjons to him utim 
known ^ is not 
fufheient within 
the fiatute ; flill 
lefs in fuppurt of 
an averment in 
the declaration, 
that he gave in 
fuch examina- 
tion, &c. in and 
by which it ap- 
peared that the 
plaiiuiti* dtd not 
know the per (on 
or perl'ons who 
committed the 
laA. For non 
cunftat by the 
terms of fuch 
examination that 
the plaintiff did 
not know fume 
of the offenders 
if there were 
Icveral, ' 


Thurtell CLgcLitiJl The Inhabitants of the Hun- 
dred of Mutford and Lothingland, in the 
County of Suffolk. 

^^HIS was an afiion upon the (latute 9 Geo. i. c. aa. 

f. 7. wherein the declaration dated, that whereas 
fame perfott or perfont to the plaintiff unknown within a year 
pad, viz. on the id of November 1801, at within 

the hundred, &c. with force and arms felonioufly fet fire 
to a certain barn there fituate, then in the occupation of 
the plaintiff, and containing eleven lads of barley of him 
the plaintiff of the value of 200/., againd the peace, &c.j 
whereby the plaintiff then and there fudained damage to 
the amount of 200 /. And that thereupon within two 
days next after the committing of the faid offence, and 
after fuch damage to the plaintiff, &c. the plaintiff accord* 
ing to the form of the datute, &c. gave notice of fuch 
offence fo done and committed to 2 ”. C. and y. F., then 
two of the inhabitants of the town of B. in the faid 
county, being a town near unto the place where fuch fa£b 
was fo committed ; and that afterwards and within four 
days after fuch notice, viz. on the 4th of November 1801, 
the plaintiff gave in his examination upon oath before the 
Rev. R. Y. clerk, a judice of the peace, &c. then in- 
habiting near to the faid hundred, &c. according to the 
form and effect of the faid datute, in and by which faid 
examination it appeared that the*plaintiff did not know the per~ 
fon or perfons who committed the faid faSly or any of them : 
and that fix months or more has elapfed fince the commit- 
ting of the faid o^ence, but that the offender or offenders 
have not within the faid time, &c. been apprehended for 
or convl^ed of the faid offence. Nevcrthelefs the (fe- 

fendants 
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fendants have not made fatisfadlion for the faid damage^ 
&c. Plea not guilty. 

The remedy agalnll the hundred is given by the 7th fe£l. 
of the (lat. 9 Geo, i. e. 22. for damage fudained by reafon 
of the fetting fire to any houfe, barn, or outhoufe, and 
other -offences therein enumerated : «* Provided” (by f. 8.) 
<< that no perfon fhall be enabled to recover any damages 
by virtue of this a£i, unlefs within two days after fuch 
*< damage done him by any fuch offender, &c, he fliall 
** give notice of fuch offence unto fome of the inhabitants 
** of fome town, &c. near the place, &c., and (hall with- 
in four days after fuch notice give in his examination upon 
** oathy or the examination upon oath of his fervant, &c. 
** who had the care of his houfe^ &c. before any juffice of 
** peace of the county, &c. inhabiting within or near to the 
hundred where the faid faeV was committed, whether 
he know the perfon or perfons that committed fuch fa^y or 
any of them: and if upon fuch examination it be confeffed 
“ that he do know the perfon, &c. that then he fo cou- 
*< felling (hall be bound by recognizance to profecute fuch 
offender,” &c. By f. 9 the hundred is not to be liable 
if the offender be convicted within fix months after the 
offence committed ; and by f. 10. the party grieved muft 
commence his a£lion within a year afterwards. 

At the trial before Grofe J. at the lall affizes the plain- 
tiff, together with proof of the other facls alleged in the 
declaration, produced in evidence his written examination 
taken on oath before the magillrate, entitled ** Suffolk. 
** The examination of T. ‘Thurtelly of, &c. taken upon 
<* oath before me R. T. cletk, otic of the juflices,” &c. 
which, after ftating that a certain perfon had,'about four 
o'clock in the morning of Sunday laft the iff of Novemher, 
called at the examinant’s dwelling-boufe in the parilh of 

£ e 3 Bradtueli^ 
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1803. Brpdwellt and informed him that his bam was on fire, 

■ which he foon perceived^ and that there was in the barn 

ogatnfi a certain quantity of barley ; proceeded to ftate, ** that he 
MuttorII'&c. ** this examinant immediately went to the faid barn, 
** where he found that feveral people had aiTembled, hut 
** that he had no reafon to fufpeEl that any of the perfons then 
** prefent at the faid barn had fet the fame on fire^ as they 
** appeared ready to render any afliilance towards extin- 
« gutlhing the faid fire had there been any water near. 
** And the faid examinant further faith, that he Jirongly 
** fit on fire by fame 

« perfon or perfons to him unknown^ as from the (late in 
*' which the corn depofited in the barn was got up he 
** does not believe that the fire arofe from any natural 
heat in the faid corn, nor does he know or believe that 
« there was » temped at the time at which the fire took 
** place.” (Signed by the plaintiff.) The learned Judge 
was of opinion that this examination did not fpecifically 
comply with the requifite of the act of parliament, or 
prove the correfponding averment in the declaration, that 
the plaiutifF had given in his examination on oath before a 
roagidrate, by which it appeared that the plaintiff did not 
know the perfon or perfons who committed the fadl^ or any f 
them i and dire£led a nonfuit. For fetting afide which a 
rule nifi was obtained in the lad term, on the ground that 
the datute did not require any particular form of 
taking the examination, which was the a£l of the magi< 
drate, who put fuch quedions to the party grieved as he 
thought proper. That it fu^ciently anfweted the purpofe 
of the datute that the party went before the magidrate to 
fubmit himfelf to be examined touching his knowledge 
of the tranfaflion and the perfons concerned in it. That 
in common parlance the words of the ej^inant primd 

facie 
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facie at lead imported that he did not knovr any of the per- 1803* 

fons by whom the faft was committed. And that if the _ “ 

'' f THOtTMCA 

maeiftrate had any doubt whether the party had fuch 

® ^ ^ The Humbed «f 

knowledge, he (hould have made It more clear by putting Mnrroao, ftcw 

further queltions to him. 

Grose J., at the time of granting the rule nIG, ob- 
ferved, that it was important that the examination fliould 
purfue the words of the a£f, and diftin£IIy afcertain whe- 
ther the party did or did not know any of the perfons who 
committed the fa£%. That this was a condition precedent 
to the maintaining the a£lion, and was one of the checks 
provided by the legillature to avoid impoGtion in thefe 
cafes, which was very neceflary to be preferved. But that 
he had referved the point for the conGderation of the 
Court, it being a matter of great Importance to the 
public. 

Sellon Serjt. and Alderfon (hewed caufe, and contended^ 
firft, that the proof did not fuftain the poGtive averment in 
the declaration, that it appeared in and by the /aid examina- 
tion that the plaintiff did not know the perfon or perfons who 
committed the faEi } for the examination itfelfonly dates his 
fufpicioH that it was done wilfully by fome perfon or per- 
fons to him unknown, for the reafons dated by him. Se- 
condly, that the datute made it a condition precedent to 
the party's right to fue the hundred that he fliould depofe 
affirmatively or negatively to his knowledge of the of- 
fender } and they referred to King v. The Inhabitants ff the 
Hundred of Bijliop's Button in Hants (o) ; where that was 
boldcn to be a condition precedent for the fake of the 


(«) ^ Stre. 1347 . 

£04 


hundred 
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1 803. liundred and to prevent fcreening the od'enders ; and the 

■ there fwearing only to his fufplcion and not to his 

Thuktell 

againfl kiiowlcdge was deemed infuITicient. 

^Tlie Hundred of 
MUTFOkO, &c. 


IVilfon in fupport of the rule. As to the coufl.ru£lion 
of the flatute, this branch of it is remedial, and ought to 
have a liberal conftru£lion in advancement of the remedy. 
The terms ufed are merely directory to the magillrate by 
whom the examination is to be taken, to enable him to 
a£l, and fet the law in motion to difeover the olFenders. 
The examination itfclf, whether taken with more or Icfs 
accuracy, is thea£I of the magillrate, and if he be fatisfied 
of the truth pf the fa£ls required by the flatute, it is com* 
plied with, and there is an end of the inquiry : if not fa.> 
tisfied with it, he may examine further. The taking the 
examination is an k£l to be done very recently after the 
fa£l, and generally without the means of obtaining legal 
advice ; to require a critical obfervance of the words of the 
Ratute will therefore frequently defeat the objefl of the le- 
giflature, who could not have meant that if the magillrate 
were too eafily perhaps fatisfied of the requifite fafls, that 
fhould oiifl the party grieved of his remedy. {^Lawrence J. 
The flatute reejuires the party to give in his examination 
upon oath, which feems to imply that it is robe the a<^ of the 
party himfelf, fwearing to an aflidavit of the fa£ls, rather 
than the a£l of the magillrate taking fuch examination in 
writing from the mouth of the party in aiifwer to queflions 
put by him.] The flatute only meant that the party 
Ihould tender himfelf for examination to the magillrate, 
who Is to examine him on behalf of the hundred, whether 
or not he know the offender ; and therefore the examina- 
tion is to be made by a magillrate within or near the hun- 
dred ; it could not mean that the party fhould give in on 

caih 
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oath a written paper of the fafts previoufly prepared by 1803. 
him ; otherwife the maeiilrate would be precluded from ' 

. ... THtfUTttC, 

further examination. The very word examination decides agahffi 
this} for there can be no examination without an examiner MaTroeo.ftc. 
and an examinee. Then as to the averment in the declara- 
tion} it is true that it goes farther than it need have done} and 
ftates that it appeared by the examination that the plain- 
tiff did not know the offender or offenders by whom the 
fa£I was committed ; but that is the general drift and im- 
port of the examination} and therefore fair evidence of the 
averment, fuppofing it neceffary to be proved. 

Lord Ellfnborough C. J. The words of the flatute 
requiring the party to give in kis examination upon oath} 

&c. as to the fa£t of his knowledge of the offenders} muft 
he underflood to mean that he fliould give in a written 
declaration on oath as to the fa£l ; though that is not a cor- 
real ufe of the word examination^ however it may be (bme- 
times fo ufed in common parlance. ThiS} however} does not 
preclude the magiflrate from any further examination 
which he may think proper to take. But at all events it 
was intended that fuch a declaration fhould be given in on 
oath to the magiflrate in order to found the further pro- 
ceedings upon it. The law may be remedial as to the 
party grieved} but it gives the remedy againfl the hundred, 
who would not otherwife have been liable in damages to 
him} and mud therefore be (lri£lly purfued. And it is 
plain from the fubfequent provifions that the legiflature 
viewed the remedy with fome degree of jealoufy, and in- 
terpofed certain precautions to prevent the abufe of it, 
which muft be complied with in order to entitle the plain- 
tiff to his a£lion. But I do not th^k that the examina- 
tion read is fui&cient either within the words or fpirit of 

the 
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1803. the a£l. He fwears, it is true, to his fufpicion that the 
Tmvktki. yizs wilfully fet on fire by fame perfan or perjbns to hint 

uninoovn. Now fuppofing the barn to have been fet on 

The Hundred . 

^vTvoavj&c. by five perfons, fome of whom he might know, but he 
did not know them all, could peijury be alligned upon 
this fwearing ? It might be faid to be truly fworn in the 
terms of it. And confiftentiy with this examination the 
plaintiff might even have procured perfons whom he did 
not know to commit the offence. 

Lawrence J. (n). One great obje£l; of the legifla- 
ture in the provifion of the ilatute in queftion was to 
make it the interefl: of every perfon to find out the of* 
fenders in order that they might be profecuted. For this 
purpofe it ftipulates that certain things (hall be done by 
the party grieved to entitle himfelf to his remedy againff 
the hundred, which he is bound to perform. It is true 
that requiring a ftri£l performance of thefe may throw 
difficulties in the way of the a£lion ; but if on the other 
hand an affidavit might be made before a magiffrate, upon 
which the party could not be indi£led for perjury, though 
he had knowledge of fome of the offenders, which he did 
not difclofe, and yet he might maintain his action, the 
whole obje£l; of the llatute would be defeated. 

Le Blanc J. The flatute at all events meant that the 
party (hould go before a magiilrate, and be examined 
whether he hio-tu or do not know the perfon or perfons 
that committed the fact y or any of them. And if the magi- 
ftrate do not examine him as to that fa£l;, he does not 
fvircar to it } he does not bring himfelf within the a£l; fo a§ 

(«} Cnji J. was ablent on this day from indifpuficioii. 

to 
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to be entitled to his remedy againft the hundred. And I 
think that the declaration mud date as to what he was 
examined. * 

Rule difcharged. 


Glassington and Others, Allignees of Dickey, 
a Bankrupt, againji Rawjlins and Others. 

J N trefpafs for taking and carrying away certain goods 

of the plaintiffs’ which had been the property of the 
bankrupt, the only quedion was. Whether the of 
bankruptcy, which confided in lying in prifon two months 
upon an arred for debt, were complete at the time of 
iffuing the commiflion ? As to which, it appeared that 
the bankrupt was arreded for debt on the 14th of OBober 
1 800, and lay in gaol beyond the 9th of December follow- 
ing, on which day the commiflion iffued, which if either 
the day of arred or the day of the commiflion iffued were 
to be reckoned inclufively, made up 56 days or two lunar 
months, the time required by the datute 2 1 Jac.i.c.19. 
f. 2. according to the common legal computation of 
months. The plaintiffs however were nonfuited at the 
trial htiote Lawrence ]. at the Sittings at W^minjler Vihex 
the lad term, upon a fuppofition that the bankrupt had 
not lain in prifon two complete months wheri tkc Com- 

Garrow and Pari fhewed caufe againd a rule obtained 
for fetting afide the nonfuit. The words of the datute 
are, that every perfon ufing trade, &c. who ** being ar- 
<< reded for debt (hall t^fier his arred lie in prifon two 
i* months. See, (hall be adjudged a bankrupt : and in the 

“ faid 
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1803. 

Th VRTBLL 
agawfi 

The Hundred of 
Mutford, Scu 


FrlJayp 
Febm nth. 


Where tltneSt 
to be computed 
from an done^ 
the day on which 
fuch adt is done 
is to be included 
in the compu- 
tation. Therefore 
where the Aat. 
%i Jac. f . r. 19* 
/. enadls ihlt 
a trader lyin|f 
In prifon two 
mmths (i.e. lu- 
nar months) af- 
ter an arred for 
debt fhall be ad- 
judged a bank* 
jupr, that in- 
cludes Sic day of 
the arreft. 
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i8o 3« •* fald cafes of arreft or lying in prifon for fuch debtj^oiw 

^ ' ** the time of his Lid firft arrell which words after and 

C»AS8JNf:70N 

from mull be conftrued to be exclufive of the <fay of arrelt 

KAWLINS* . ' 

as well as the day of fuing out the com'minion) according to 
their natural fignificution) and becaufe there is no fraflioti 
of a day in law. The fyftem of the bankrupt law's fup- 
pofes that the bankrupt is a criminal, and therefore the 
feveral provilions which declare him to be in that (late 
mu(l be conflrued (lri£lly. BeGdes, the very ground and 
reafon of declaring the a£l of bankruptcy in quedion, 
which has relation back to the time of the arrell, is from 
the prefumed infolvency of the perfon at the time, who 
upon an arrell has not credit enough to procure bail for 
56 days ; but that cannot be faid unlefs he has that entire 
number of days to redeem himfclf. The arrell may take 
place fo late on the Grll day that it may preclude any en-^* 
deavour to llnd bail then. And in Gordon v. Wi/iin/ott^a) 
Lord Kenyon faid he could not conceive how a commilhon 
of bankrupt could be taken out in fuch a cafe before the 
two months were expired : and afterwards he obferved, 
that the a£l of bankruptcy itfclf was not completed till the 
expiration of the two months. 

Lawrence J. The nonfuit proceeded on the fuppofi* 
tion that the bankrupt had not lain two months in prifon 
before the commidion was idued : but upon calculating 
the number of days with reference to the rule of law 
which has been elLabliihed for computing time from any 
»£t done, it appears that we were millaken at the trial. 
The quellion is. Whether the day of the arrell is to he 
included in the computation ? And I am of opinion that 

(a) 8 Ttrm 507* 

it 
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It mud be To included, upon the authotity of The King v. 
AdderUy li), where the rule was laid down generally, that 
where the computation of time is to be made from an a8 
dont^ the day when fuch afl is done is to be included. 
Now here the computation of the two months is to be 
from an a£): done, namely, from the arrell of the trader, 
and therefore the day on which the arred is made is to be 
included in the reckoning. 

Ptr Curiam (i). Rule abfolute. 

Rrjkine was to have fupported the rule. 

(fl) 4 ^ 5 * vide Citfth v. Burditt^ 3 Term Rep, 623. 8. P. 

{^) Croje J. was abfent itom indirpoficlofi« 


Sarell, Admiainirator, &c* againjl Wine. 

y^SSUMPSIT upon the money counts, in all ofwhichthe 
promifeswere laid to be made to the intedate ; towhich 
non aflumpfit and the datute of limitations were pleaded. 
At the trial before Lord ElUnborough C. J. at the Sittings 
after lad term at GuildbaU^ the only evidence given was 
of an acknowledgment by the defendant, flnee the death 
of the intedate, and within Gx years, of an old exiding 
debt due to the intedate more than fix years ago. There* 
upon a verdi£l was taken for the plaintilF, with leave to 
the defendant to move to fet it afide and enter a notifuit s 
which was accordingly moved for on a former day by 

■ GibbSf who obferved, that though an implied promife 
to pay might be raife^ from an acknowledgment of the 
debt, yet it mud be raifed to a perfon living at the time 

when 


1803. 

RAWI.IN6. 


FrrVdry, 

mil. 

Evidence of an 
acknowledgmeat 
by the defendant 
within fix yeart 
of an old exift- 
ing debt uf abo«e 
lix years (land, 
ing due to the 
plajiitilf 'a intef* 
tate» but which 
acknowledgment 
was made after 
the intcMate's 
deathf will tiot 
fupport a count 
by the admim<- 
ilrator, laying 
the promife 10 he 
made to his ia* 
teitate. 
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1803. when the acknowledgment was made, and could not re« 
SAuxtti relation to a period before the inteftHk's death : 

agaii^ and if not, then the evidence could not apply to any of the 
counts of the declaration. 

Lord Ellenborough C. J. on this day, when caufe 
was to have been fliewn, faid, that the cafe of Green (or 
Dean) v. Crane, reported in 2 Ld. Raym. iioi. 6 Mod. 
309. and I Salk. 28. was decifive in fupport of the ob- 
je^^ion, and that a nonfuit muft be entered. 

Park for the plaintiff admitted that that cafe was in 
point againfl; him, if the Court thought that it had been 
properly ruled. 

Per Curiam, Rule abfolute. 


Satwiay, M. T. Hawkins, Widow, John and Tames 

F^. i»th. ’ ’ •' 

Bradshaw, and C. Butler again/i Kemp. 


Inhere in a mar. | N aflumplit the plaintiffs declared, that whereas they 

liage fettlemenc ■» r .r \ . r e • -r . , ... » 

made by tenant were felled in fee 01 certain premifes in the parifhes of 

the^'metoh'lm- Chilham, Sellinge, and Boughton, See. in the county of 

to ttechiMr^ and were about to fell part of the fame by auAion, 

in undcr certain printed conditions of falcp (therein fet forth) 


others, that the purchafer fliould immediately pay 
ihtmid be lawful a depofit of 2oA per Cent, on the purchafe money, and 

for him by deed ^ ^ 

or inftrument in writing attefted by three witefles and fa te inrolUd with the content in writing 
of certain triiftce», to revoke the old and declare new ufea* Held that a deed of revocation exe- 
cuted by him and all the truftees in perfon except one, and the confent of chat one being given by 
means of a general power of attorney before made by him to the fettlor to eonfent to any fuch 
deed he might think proper to make, by virtue of which the fettlor executed the deed for and in 
the name of fuch truflee, is bad, though properly aitefted and inrolled ; and that another deed of 
tcvocation properly executed and alTented to, but not inrolled till after the fettlor* 8 death, was alfo 
void { for that every thing required to be done in the execution of fuch a power muft be ttridlly 
eomplied with, and muft be completed in the lifetime of the perfon by whom it is to be executed s 
and alfo held that the defo£l of the one deed could not be fupplied by the other. 

the 
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the remainder before the 31ft of OSaher 180I) on having 1803* 
a good title made to him., &c. and prepare a conveyance^ ' 

&Ce the defendant promifed in cafe he became the pur- 
chafer to perform the faid conditions, &c. } (hey then * 

averred that a fale was made on the 3d of July 1801, at 
which the defendant became the pnrchafer of certain lots, 
according to the printed particulars, for the fum of 7005/., 
and paid a depoiit of 1400/. for the ufe of the vendors in 
part payment : and although the plaintiffs performed all 
the conditions of fale which as vendors they ought to have 
done, and were ready to make a good title to the premifes 
purchafed by the defendant, and to convey the fame ac- 
cording to the conditions of fale. See. ; yet the defendant 
refufed to prepare any conveyance of the fame, 6 cc. (as 
required by the conditions of fale), and refufed to pay the 
remainder of the purchafe-money, &c. To this the de- 
fendant pleaded non affumpfit. 

The caufe was tried at the laft Sittings in Enjler term 
before Lord FAlenhorough C. J., when a verdidl; was found 
for the plaiotiffs, damages 5605/., fubjefl to the opinion 
of the Court upon the following cafe* 

The premifes in queftion were put up to fale by auc- 
tion, as Hated in the declaration, on the 3d of July 1801, 
under the conditions and according to the particulars 
therein ftated. The defendant became the purchafer of 
the lots in queftion at the faid fale for 7005 /., and paid 
the plaintiff T400/. as a depofit, and in part payment of 
the purchafe- money for thofe lots. The plaintiffs deliver- 
ed in due time an abftrafl of title compriGng the after- 
mentioned deeds and affurances, as and for a good titje to 
the faid lots, and offered to execute a conveyance thereof 
to the defendant, and in all other refpeds complied with 
the feveral conditions of fale. The defendants refufed to 

4 complete 
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1803* complete the purchafe; obje£Iing firft that the title corn* 
prtfed in the ab(lra£l was not a good tide ; and fecondly# 

Hawkins ... * u J 

•gMM^ that no valid conveyance could be executed by the plaiii- 

Kbmk. alone without the execution of James Broadburjiy one 

of the devifees in trufl: named in the will of Thomas Haiv 
kins hereinafter mentioned, or the appointment of a new 
truftee in his place, notwithftanding the deed of renunci- 
ation dated 20th of April 1801 hereinafter fet forth. 
The defendant has refufed to complete his purchafe. 

By an indenture of bargain and fale, dated the 1 2th of 
May 1770, inrolled in the Court of Common Pleas, 
Eq/ltr term, 10 Geo. 3. and made between John Hawkins 
and Sufannah his wife, who were feifed of the premifes 
therein and hereinafter mentioned for their lives, and their 
elded fon and heir apparent Thomas Hawhinst who was 
feifed thereof in tail of the iird part } John Bradjhaw and 
Mary Bradjbaxo fpinder of the fecond part ; William 
Wilby of the third part ; R. T. H. Genver and N. Tuite of 
the fourth part} anti R. Tuitey James Bradjbanv^ H. 
Darelly and E. Pitts of the fifth part j it is witnefled, that 
for the reafons therein mentioned, and for barring all 
e dates tail and all remainders and reverfions expe£lant 
thereon of and in the manor, lands, and hereditaments 
thereinafter mentioned, and alfo in confideration of 10.P. 
&c. John Hawkins^ Sufannah his wife, and Thomas Haw- 
kins did grant, bargain and fell to W. Welby, his heirs, &c. 
the premifes in quedion, among divers lands in the county 
of Kent^ and the reverfion and remainder, &c. and all the 
edate, &c. } habendum to the ufe of tire faid W. Welby, 
his heirs, &c., to the intent that he might become tniant 
of the freehold for fufTeriiig a common recovery of the 
fame, in which JE. T. H. Csvtrr and N. Tuite (hould be de- 
mandants, Pf . 7 f'V/(y tenant, John Hdvtdtins aard 'Stfnnnab 
^ his 
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his wife firll voucheeSf and ’Thomas Hawiins fecofid 
' vouchee : declaration^ that the recovery (hould enure until 
the intended marriage to the then ufeS) and after the mar- 
riage to the ufe and intent that John Hawkins and Sufan» 
nah his wife might during their joint lives and the life of 
the furvivor receive fuch annuity as therein mentioned : 
remainder to the ufe of the faid R, Tuite, J. BradJbaWf 
H. Harelip and E. Pitts^ for the term of 500 years from 
the intended marriage, fans wade, for fecuring the feveral 
fums of money therein 'mentioned : and after the expira- 
tion or fooner determination of the fame term, and in the 
mean time fubje£l thereto and chargeable as aforefaid, to 
the ufe of Thomas Hawkins and his alligns for life, fans 
wade : remainder to the ufe of the faid E. T. H. Gower 
and N. Tuitey See. to preferve the contingent remainders, 
remainder to the ufe, intent, and purpofe, that Mary Brad^ 
Jbaw and her adigns might after the deceafe of Thomas 
Hawkins receive thereout for her life a yearly rent-charge; 
and fubjeA thereto to the ufe of the Brd and every other 
fon and fons of the body of the faid Thomas Hawkins on 
the body of the faid Mary Bradjbaw to be begotten feve- 
rallyand fuccedively in tail male: remainder to the ufe of 
the fird and other fons of the faid Thomas Hawkins by any 
after-takeh wife fuccelEvely in tail male : remainder to the 
ufe of Henry Hawkins y third fon of the faid yohn Hawkinsy 
for life, fans wade : remainder to the ufe of E.T. H.G. and 
N. T, Sec., to preferve contingent remainders : remainder 
to the ufe of the fird and other fons of the faid Henry 
Hawkins fuccelllvely in tail male : remainder to the ufe of 
the faid yohn Hawkins for life, fans wade, remainder to 
the ufe of the faid E. T. H. G. and N. T. &c. to preferve 
contingent remainders : remainder to the ufe of the fird 
and evj^ other fon of the faid yohn Hawkins by any 
V0L.III. F£ afters 
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Hawkins 

KcMr* 


fewer* 


* 

Hfter-taken wife fucceflively iu tail male : remainder t# 
the ufe' of all and every the daughter and daughters as 
well of the faid Themaf Hawkins as of the faid Henry 
Hawkinst in equal (hares as tenants in eommon in tail, with 
crofs remainders in tail between them, if more than one ; 
and if all fuch daughters except one (hodld die without 
iflue, or there (hould be but one fuch daughter, then to 
the ufe of fuch furviving or only daughter in tail i re- 
mainder to the ufe of the right heirs of the faid yoAn 
Hawkins for ever. And among other provifoes is con- 
tained the following ** Provifoy that it (liouid be lawful 
for the faid Thomas Hawkinsy at any time or times there- 
after, by any deed or deeds, indrument or inftruments in 
writing, to be duly executed by him in the prefence of 
and attefted by three or more credible witnelh^s, and to 
be inr oiled in one of his niajejlfs courts of record at Weft- 
tninfter, by and with the confent and approbation in wri- 
ting of the faid Mary BradfbaWy fohn Hawhinsy John 
Brad/bawy E. T, H. Gowery N. TuitCy R. TuitCy fames 
Bradfhawy H. Darelly and E. Pitts, or the furvivors or 
furvivor of them, or the executors or adminililrators of 
fuch furvivor, but not otherwife, to revoke, make void^ alter, 
or change, all and every or any of the ufes, edates, trufts, 
powers, provifoes, limitatiotrs, declarations, and agree- 
ments refpeflively thereinbefore mentioned of or con- 
cerning all or any of the faid thereby bargained and fold 
premifes ; and by the fame or any other deed or deeds, 
inftrument or indruments in writing, fo executed and at- 
tefted, and with fuch confent, and fo to be inrolled refpec- 
tively as aforefaid, and not otherwife, any new or other 
ufe or ufes, eftate or eftates, truft or trufts, of or con- 
cerning all or any of the faid premifes whereto any fuch 
revocation as aforefaid Ihould extend, to declare, limit, or 

appoint. 
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appoint, with or without power of revocation and newap* 
pointment, or otherwife howfoever, as to the faid donuts 
Hawkins with fttch confint and approbation as aforefaid Jbould 
Jeeth meet, \ any thing thereinbefore contained to the con- 
trary notwithftanding. This was executed by the faid 
John Hawkins, Suf. Hawkins, Thomas Hawkins, John 
Bra^aw, Mary Bradjfsaw, William Welby, E. ST. H. GoWer, 
N.Tuite, R. Tuitej^Jas. Bradjhaw, H. Darell, and k. Pitts, 
in the prefence of two witnefTes, and a receipt by T. Haw- 
kins for the fum of io,ooo/. indorfcd thereon. In Ea/ler 
term lo 3. a recovery was duly fuifered in purfuance 
of the before-mentioned deed. By deed-poll or letter of 
attorney, dated 14th of ^pril 1790, under the hand and feal 
of the faid Robert Tuite, theretofore of the pariffi of Saint 
Mary le-Bone in the county of Middlefex, but then of the 
i/land of Santa Crux, reciting the hereinbefore abllradiled 
indenture of bargain and fale of the lath of May 1770, 
and the faid common recovery fufered thereof, and the 
hereinbefore abftra£lcd power of revocation and new ap- 
pointment contained in the fame, Robert Tuite did by the 
now ab(lra£liug deed-poll nominate and appoint Thomas 
Hawkins his lawful attorney, for him and in his name 
in writing, to confent to and approve of his {Thomas Haw- 
kins) revoking, &c. or changing all and every or any of 
the ufes, eflates, and trulls, &c. refpeflively in the faid 
therein recited indenture mentioned, concerning all the 
premifes theteby bargained and fold ; and alfo to confent 
to apd approve of his the faid Thomas Hawkins Hmiting 
any nevv or other ufes, eflates, or trails, of or concerning 
l}\e famcj vyrith or without power of revocation and new* 
appointment, or otherwife howfoever, as to the faid 
Thotnas Hawkins feem meet: and likewife for hj^nt 

{£. Twtf). s^nd in bis nayme to execute any deed or inflru- 
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ment in writing, peceiTary for declaring his the faid 

Robert Tuit/s confent and approbation in writing to or of 

any fuch revocation, new limitation, or appointment to 

be made by the faid Thomas Hawkins ; and generally to 

execnte any 'other a£l:, deed, matter^ or thing whatfo- 

ever, for effefluating the intent aforefaid, as fully and 

abfolutely as R. Tuite himfelf might do. This was 

ecuted by R. Tuite in the prefence of two> witnefles. By 

a deed-poll, dated the 17th of July 1791, inrolled in the 

Common Pleas in the life-time oi Thomas Haivhinsy and 

* 

indorfed upon the faid hereinbefore abftrafted indenture 
of the 1 2th of May 1770, and executed by Thomas Haw^ 
hinSt and alfo by the faid Thomas Hawkins as the attorney 
of R. Tuite, and inrolled in the court of Common Fleas 
of Trinity term 31 Geo. 3. reciting that foon after the 
date and execution of the laft-mentioned indenture the 


marriage between Thomas Hawkir§s and Mary his wife 
was folemnifed, and that ^John Hawkins, John Bradjhaw, 
E. T. H. Gower, N. Tuite, James Bra^aw, and E. Pitts, 
were dead, and that Thomas Hawkins was defirous and 
had agreed, with the confent and approbation of Mary 
Hawkins, R. Tuite, and H. Darell, to execute in manner 
thereinafter mentioned the powers of revocation and 
new limitations granted, limited, and referved to him by 
the faid indenture of bargain and fale of the 1 2th of May 
1770: it was by the now abftradling deed-poll made 
known that by force and virtue of the power and autho- 
rity in the faid laft-mentioned indenture for that purpofe 
contained, and of all and every the powers and authority 
enabling him in that behalf, and in exercife and execudon 
thetMf, and in part performance of the agreement afore- 
faid, he TBmdi Hawkins, with the confent and approba- 
tion in wrUrnig of the faid Mary Havtkim, TuHt, aad 

H* DareUf 
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H. Darellf teftified by their feverally executing the famCy 
did by that deed or inftrument in writing, duly executed 
by him in the prefence of and attefted by three credible 
witnefies, and to be inrolled in his majefty’s court of 
Common Pleas at Wejiminftert revoke and make void all 
and every the ufeSf ejlates^ irujis^ powers ^ provifoesy limitations^ 
declaratioasf and agreements^ refpe£lively in the faid inden • 
ture of bargain and fale mentioned, concerning all the 
manor, lands, &c. and premifes in the county of Kent, in 
that indenture mentioned and defcribed, bargained and 
fold ; and he the faid Thomas Hawkins, with fuch confent 
and approbation, and fu to be inrolled refpe£lively as afore- 
faid, did thereby limit and appoint all and lingular the faid 
mefiuages, lands, &c. and premifes, and the reverlion, &c. 
to the ufe of fuch perfon and perfons, for fuch eftate and 
ellates, upon fuch trulls, and for fuch intents and purpofes, 
as he at any time during his life, by any deed or inftrument, 
8cc. with or without power of revocation, to be fealed and 
delivered by him in the prefence of and atteft^d by two or 
more credible witnefles, or by his laft will, or any codicil, to 
be ligned and publilhed by him in the prefence of and at- 
tefted by three or more credible witnelTes, fliould limit, 
dire£l, or appoint; and in default of fuch direflion, limita- 
tion, or appointment, and in the mean time and until fuch 
limitation, dire£lion,orappointment Ihould be made,and al- 
fo fubjed to any fuch limitation, diredlion, or appointment, 
where the fame (hould happen not to be a complete and 
entire appointment of the whole eftate and intereft in the 
faid premifes, to the ufe of him the faid Thomas Hawkins 
in fee. And the faid Thomas Hawkins did thereby alfo 
declare that , the (aid conunon recovery ftnee perfe£led, 
and all other afliirances of the faid manor and premifes, 
0iould enure, and that the recoveror named and hia 
heirs fliould ftand and be feifed of the faid manor, &c. 

F f 3 and 
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' 1 803* and premifesy to tlie ufes, upon the truCts, and fot the 

. ' ■ . intents and purpofes hereinbefore dedlared. This was 

executed by Thomas Hawkins, Mary Hawkins, and by 

KsMr* Tuite, by the faid Thomas Hawkins his attorney^ and 

H. Darell, in the preferice of three witnelTeSy the faid 

Mary Hawkins, Robert Tuite, and Henry Darelt, being the 

then only furviving truftces named in the deed of the 

$teond liftd of n- 12th of May lyyo. By an indenture, dated the 4th of 
^9iatton and new ^ • 4 

affoiotment, December 1798, between Thomas Hawkins of the firfl: 

part, Mary Hawkins his wife of the fecond part, and H. 
Darell and Robert Tuite of the third part j reciting the 
fald indenture of bargain and fale of the l ath of May 
1770, and the recovery fufFcred in purfuancc thereof, and 
alfo the faid firll abfl:ra£fed deed-poll, and alfo the faid 
laftly hereinbefore abftrafted deed-poll of the 17th of 
^uly 1791 ; and alfo reciting that the faid deed-poll of the 
1 7th of July 1 791 was executed by the fat'd Robert Tuite to 
the faid Thomas Hawkins as his attorney, in purfuance of or 
under a certain deed poll, dated the 14th of April 1790; 
and that upon that account doubts had been entertained, 
whether the deed poll of the 17th of July 1791 was a 
valid execution of the power of revocation by the inden- 
ture of the 12th of May 1770, referred to Thomas Ha%u- 
kins as before mentioned ; it was therefore for obviating 
all fuch doubts by the faid now abftrafling indenture wit- 
nefled that by force and virtue and in execution of the 
power or authority to Thomas Hawkins for that pUrpbfe 
referred by the indenture of bargain and fale, and of every 
other power and authority enabling him in that behalf, he 
T^hemas Hawkins, with the confent and approbation of 
Mary his wife, H Darell, and R. Tuiite, tefliheci by their 
feverally being parties to and executing the fame, did by 
the now abftra£ling deed, duly executed by htih iri the 
^refence of ^n4 attefted by ^e three credible perfbns^ 

whof^ 
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whofe names were intended to be thereqpon indprfed as 

witnelTes atteftine the due execution thereof by him the ■■ - 

Hawkins 

faid Thomas Hawkins, and intended to be inrolled in one of vaM 

his maje/lfs courts of record, revoke all and every the ufes, ' ' 

ejiates, trufls, Isfc. in the faid in-part-recited indenture en- 

prejfed and contained, of and concerning all the meduagesi 

lands, &c. and other the thereby bargained and fold pre- 

mife^and he the faid Thomas Hawkins, with the like 

confent, &c. did thereby declare, limit, and appoint that the 

(aid manor, lands, &c. and premifes Ihould thenceforth 

be and continue, and the recovery fo fuffered, and all 

other aflurances, &c. in the law, fliould operate and enure 

to the ufe of fuch perfon and perfons, and for fuch ehate 

and eftates, upon fuch trufts, and for fuch intents and 

purpofes, as he the faid Thomas Hawkins at any time 

daring his life, by any deed, &c. with or without power of 

revocation, to be executed by'liim in the prefence of and 

attefted by two or more credible witnefles, or by his lail 

will, or any codicil, &c< exec ted and publilhed in the 

piefence of and attefted by three or more witnefles, (hould 

limit or appoint } and in default of fuch limitation or ap- 

peintment, and in the mean time and until fuch limitation or 

appointment fiould he made, and aJfo fuhjeif to any fuch limU 

tation or appointment when the fame (hould happen not to 

be complete, &c. to the ufe of him the faid Thomas 

Hawkins in fee. This was executed by Thomas Hawkins, 

Mary Hawkins, H. Darell, and R. Tuite, in the prefence 

of three witneiTes } but the execution thereof by R. Tuite 

was fome months fubfequent to the execution thereof by 

Thomas Hawkins, The cafe then fet out the will of Tho- sfCiBoft, Han- 

mas Hawkins, dated 14th February 1800, properly cxe» 

cuted and attefted in the prefence of three witnefles, 

whereby after feveral fpecific bequefts to his wife Mary 

F f 4 Hawkins, 
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HawlirtSt and to his three daughters Mary^ Ann^ and 
Eleattory the teftator in exerciiing every power enabling 
him in that behalf did appoint and devife all the manors^ 
landsy &c. comprifed in his marriage fettlement, and all 
other the manors* lands, &c. of which hjB or any perfons 
in truft for him was or were feifed, &c'. or of which he had 
power to difpofe by that his will, (except thofe veiled in 
him upon trud or by way of mortgage,} to the ufe of his 
' faid wife and to John and James Bradjbawy three of the 
plaintiffs, J. Broadkurjl and C. Butler the other plaintiff's, 
their heirs, &c. upon trud that they or the furvivors, &c« 
Ihould with all convenient fpeed after his deceafe fell and 
difpofe of and convey the faid manors, &c., and Ihould 
{land and be polTelTed of the money arifing from the faid 
fale, upon the truds thereinafter mentioned. And that the 
receipt of the faid trudees (naming them), or the furvivors 
or furvivor of them, or the executor, &c. of fuch furvivor, 
for the purchafe^money, Ihould be a fulEcient fecurity to 
the purchafers : and the tedator appointed his wife and 
the other trudees lad named executors of his will and 
guardians of his children. By a codicil to the faid will, 
dated 14th February 1800, and executed by the tedator in 
the prefence of three witnelTes, he made fome alteration 
in the truds of the faid monies to arife from the fale of 
his edates ; and in all other refpefls confirmed his faid 
will, ^he tedator died in September (a) 1800, leaving four 
daughters, and alfo leaving his brother John named in the 
fettlemenrof the tath of May 1770, him furviving. The 
indenture of the 4th of December 1798 was not inrolled in 
the lifetime of the faid Thomas Hawkins. On the 16th of 
OSlober 1 800, a fiat for the inrollment thereof was granted 


(/t) ft was fai4 at tbe ^ar that he died on the aad of September, 
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by the then Chief Juftice of the Court of Common PleaSy 1803. 
and is in the following words : ** Let this deed be inrolled 
in his majefty’s Court of Common Fleas at Wejlminjier s 
£ldan” Dated the 16th of OSlobtr 1800. And in purfu- 
ance of this fiat the faid indenture was inrolled. A me- 
morandum of fuch inrollment was made and figned by the 
proper officer of the faid court on the back thereof in the 
following words, viz. ** Inrolled in his majefty’s Court of 
Common Pleas at Wejhninfter of the term of the Holy 
Trinity in the 40th year of the reign of G. 3.” JSy in- Oetd of raum 
denture, dated 20th of April 1801, between the faid **" v 
James Broadburji of the one part, Mary Ha*u)hins (the 
widow of Thomas Hawkins)^ John Bradjbaw, James Brad~ 

Jhanu and C. Butler^ of the other part ; after reciting the 
will of Thomas Hawkins and the faid devife to the truftees 
of his real eftate, and that the teftator bequeathed all his 
perfonal eftate and efiefis, not otherwife fpccifically dif- 
pofed of, unto his faid wife and the other truftees named, 

&c. upon the trufts, &c. in the faid will exprefted, and 
noticing the appointment of his faid wife and the faid 
truftees to be his executors and guardians of his children ; 
and alfo noticing the codicil to his will ; and reciting that 
Thomas Hawkins died in the month of September laft : and 
the faid James Broadhurjl having declined to a£t, and 
being defirous to renounce the executorlhip and the trufts 
of the faid will, they the faid Mary Hawkins^ John Brad- 
JbaWt James Bradfliaw, and Charles Butler^ had alone 
proved the will and codicil of Thomas Hawkins { it was 
witnefted that the faid James Broadhurjl^ with the privity 
and upon the acceptance of the faid MaryHawkinsy John 
Bra^aiVy James BradJhaWy and Charles Butler y teftified 
as therein mentioned, did by the now faid abftra^Iing in- 
denture abfolutely and irrevocably difclaim unto the faid 

Mary 
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Jifaty Hawkins^ John BradJbaWf James Brad/haWf aiiA 
C. Butler t their heirs, &c. all the real and ptrfunal cftates, 
trufts, &c. and authorities whatfoeyer by the will of Tho- 
mas Hawkins devifed, &c. This was executed by James 
Broadhurjlf and duly attefted. The faid Mary Hawkins, 
John Bradjhaw, James Brad/haw, and C. Butler, four of 
the five truftees named in the faid will, are the plaintiffs in 
this aflion. The queftion for the opinion of the Court 
was, "Whether the plaintiffs were entitled to recover in 
the faid a£fion ? and that queffion was agreed between 
the parties to depend on the following queffions ; firff. 
Whether the ufes limited by the deed of the lath of May 
1 770 have been well revoked by all or any of the fubfe- 
quent deeds and the will of Thomas Hawkins, fo as that 
the devifees named in the faid will could make a good 
title to the purchafer ? fecondly, Whether it were necef* 
fary that the faid James Broadburjl fhoiild join in a con« 
veyance to a purchafer ? 

This cafe was argued in Michaelmas term very elabo'* 
rately and at great length : but it is fufficient to mention 
the heads of the argument, as the Court, in giving 
judgment, went fo fully into the confideration of the prin^ 
cipal arguments and authorities cited. 


W'illiams Serjt. for the plaintiffs contended, on the firft 
queftion, that the ufes limited by the deed of the lath of 
May 1770 had been well revoked by Thomas Hawkins, 
and the powers thereby referved effeftually executed by 
him. sft. The deed of the 4th of December 1798 was a 
valid execution of the power, and therefore a good revo* 
cation of the ufes. But fuppofing it otherwife ; adly. The 
old ufes were well revoked by the deed of the i 7th of 
July 1 79t. Or, sdly,. At any rate the two deeds taken 

together 
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together amount to a good revocation, ift. This is one 
of that clafs of powers wliich is always conftrued liberally 
and latgely. For ^Chmas Hanvikim^ who was tenant in 
tail of the premifes» fubjeft to his father's life>e(latej 
joined with him in fuffering a teeovery, by which he ac- 
quired the fee fimple, fubjefb to fuch life-ellate. For if 
no ufes had been limited by the deed to declare the ^ufes, 
the ellate would have refulted to the father for life, re- 
mainder in fee to 7 *. Hawkins s but, though certain ufes 
were limited in confideration of the intended marriage by 
the indenture of May 1770, yet, except as to the ifliie, 
thofe were merely voluntary, with refpefl at lead to the 
marriage ; fuch as the limitations to the brothers Henry and 
Johni as \n Jenkins v. Kemijbi^a'). hxKibbett v. Lee{b')i re- 
cognized in Lord Darlington v. Pulteney (e), ufes were 
holden well revoked by a will under a power to revoke by 
writing under hand and feal, and delivered s which laft 
dipulation feemed to point to a revocation by deed^ as the 
will could not operate as fuch till after the patty's death. 
And a diflin€tion was taken in SayU v. Freeland \d) be- 
tween the execution of powers to incumber a third per- 
ibn's edate, and the party’s own : that in the latter cafe 
the want of little circumdances required would be helped 
in equity. The principle to be colledled from the cafes 
is, that if the power be fubftantially executed, the Court 
will difpenfe with mere ceremonies performed either at 
>ariother time or place than required. Hero there is no 
doubt but that the deed of the 4th of Deeetnbtr 1 798 was 
upon the face of it fufficient to revoke the old ufes ; the 
only objeAipti is that it was not inrolled till after Thomas 
fihwiitt/s death $ but that was a mere ceremcmy, which 
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might be performed at any time, and when performed 
would have relation to the execution of the deed j but it 
it caqnot aflFedl the validity of the deed, which was a 
complete deed by the fealing and delivery before the in- 
roUment : and therefore not like a recognizance at com« 
mon law, which had no eSe6i till entered 01^ the roll, not 
being till then a petfe£l record : yet even there if the cog- 
nizor died after acknowledgment before a judge, the land 
was bound before the ftat. 7 £/iz. c. 4. from the time of 
fuch acknowledgment, though no a£Iual inrollment made 
till after his death. Hall v. Wincifield (a), recognized in 
Perry v. Bowes (^), and Bothomly v. Lord Fairfax (c). 
The inrollment is not the a£l of the party but of the Court, 
and therefore it may be done at any time ; and yet if not 
inrolled the recognizance is void. 2 Roll. Ahr. 393. Till 
inrollment indeed the power may be conGdered as in Geri, 
and therefore capable of being releafed of extinguiflied, 
according to Digget'^ cafe (</) : but it was not there faid 
to be eflential to the execution of the power that the deed 
lliould be inrolled during the life of Diggest though the 
aft of inrollment be necelTary to the completion of the 
power. So in Shelley's cafe {^), the rule is Hated in argu- 
ment, and afterwards confirmed by the judgment, that the 
execution of things executory always refpefts the original 
aft or caufe executory ; and when the execution is done, 
it has relation to the thing executory i and all makes but 
one z€t or record, though it be performed at feveral times. 
And the fame was holden by Croie and Mettiagugf Juftices, 
in Havergill v. Hare (f). Some conveyances at common 
law require indeed to be perfefted in the lifetime of the 
parties *, but thofe depend upon technical rules of the 

(«) 195* (i) 1 Fw/r. 3C0. (0 1 p* 334* 

{d) I «73' W 99* (fi ©••• 7 ** S»** 

common 
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common law, 'that the freehold cannot be in abeyance» 
and confequently cannot be made to commence in futurO, 
and that no condition can be introduced to defeat the 
limitation but in favour of the grantor and his heirs. But 
it is otherwife as to conveyances under the ftatute of ufes) 
where the freehold may be limited to commence in fu- 
ture, either at a definite time or upon a certain event : it 
may alfo be defeated, abridged, or poftponed in favour of 
a ftranger, by a provifo in the fame deed, by a power re- 
ferved, or by a fpringing ot fliifttng ufe : or a ufe may de- 
feend to the heir, and he may take by defeent, although 
the anpeftor were never feifed in his lifetime. As in 
Shelleys cafe, where there was an interruption to the 
eftate by the death of Edward Shelley before the recovery 
was executed, and yet the ufes were deemed to be vefted 
in Richard his heir by defeent. Until the recovery was 
perfe£ted by execution the eftate vefted in the heir, but 
when fo perfeQed after the death of E. S. the eftate of 
the heir was defeated. By the fame rule, the eftate here 
may be devefted by the inrollment, which perfeQcd the 
execution of the power after the death of Thomas Haw 
kins t fpr this is the cafe of a deed to ufes, and not a con- 
veyance at common law. At common law, if livery were 
made in view of the land, the feoffment did not operate 
unlefs entry were made in the lifetime of the feoffor and 
feoffee ; Co. Lit. 48. b. So in grants to be perfe£led by 
attornment, the Attornment muft be made in the lifetime 
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of the parties j Co. Lit. 309. a. But thefe depend on the 
particular nature of the conveyances: in the one cafe the 
au^ority to enter is perlbnal, and in the other the affent 
of the tenant to the grant of die lord is alfo perfonal j and 
the death of either of the parties is therefore neceffarily 
a countermand. But in the cafe of a conveyance to fuch 

ufes 
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U(e8 as y. S. jQiall appoint^ y.^. mzj appoint after thti 
death of the grantor, though it muft , be done in the. Hfe* 
time of the grantee. And even .at common law the death 
of one party wHl not operate as a countermand where the 
reafon ceafes t as in the cafe of an exchange, where if one 
enter, and the other die before entry, his- heir may eno 
ter; and yet till entry the old eilate continued, and would 
defcend to the heir of him who entered in cafe he had 
died before the entry of the other into his part. In the 
cafe of copyholds which pafs by the furrender, and . which 
is a common law conveyance, though the eftafe defcend 
to the heir of the furrcndetee who dies before admit-* 
tance, yet the admittance is neceSary to perfefX the 
eftate, and till admittance the wife of the furrenderor is 
entitled to dower, dcfeazible however by the entry .of 
the heir of the furrenderee. Then if admittance after 
the death of the furrenderor or furrenderee is the fame 
as if done in their lifetime, why may not the inrollmenc 
have the like operation here by relation ? In Perryman*s 
cafe (a), where the cuiiom was that free land fhpuld not 
pafs without prefentment of the feoffment, &c. .by the 
homage at the next court; yet it washolden that a pre^ 
fentment according to the cuftom after the death of the 
feoffor or feoffee would be good, on the ground that it 
fortified the reafon of the common law. Secondly,' The 
deed of lypr was in itfelf a good execution of the. power. 
That deed was inroUed in the lifedm&of Tbvmas Ha>d>* 
kinst and had the aflent of aU the neceflary parties. It is 
objeded that the affentof TuiU was by letter of attorney 
only, hut that is not inconfiftent with the terms of the 
power: for all that is required isjtlMt the<afient-fliould 
be in writingt which this was ; and the power extend-* 


ing 
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ing to the afient of executor or adnunijiraior of the 

farviritiE truftee Ihewa that it was not neceflarily in- ' , 

® , HAwxii^ 

tended to be a perfonal aflent ; and being only required to 

be in vritingt it need not be by deeit though the execu- 
tion of the power by Thomas Hatvikins himfelf was to be 
by deed or inftniment in writing; therefore an aflent in 
writing by a diftin£t inflrument was in the contemplation 
of the fettlors. [The Court here intimating a decided 
opinion againft him upon this part of the cafe, on the 
ground that it would operate as a total deftru£fion of the 
check intended by requiring the perfonal approbation of 
the truftees, he faid he would not prefs it any further.^ 

Thirdly, At all events the two deeds of 1791 and 1 798, 
taken together, amount to a good revocation. And they 
may be fo taken together, as having the fame objedf, 
and operating as one aflurance. The deed of 1 798 re- 
cites that of 1791, and the doubts that had arifen, and 
is an exprefs adoption of it in form and'fubflance ; and 
the firft deed was inrolled in the lifetime of Thomas 
Hawkins. Then fuppoGng the aflent of one of the truf- 
tees not to be fufliciently obtained to the firft deed, yet 
fuch aflTent was exprefsly given to it in the fecond deed 
referring to the former, and being in writing as required 
by the power, that is fuflicient, without being by deed in^ 
relledt or in the fame deed. The language of the claufe 
is very different in Geodrighi v. Cater (o), where the con- 
fent of the truftees to a revocation of this defcription was 
required. Neither are the truftees rejlri^ed from giving 
their afllent as well after as before the inrbllment of the 
deed. As where at common law a bifliop could not 
aliene without the confent of the dean and chapter, yet 
it was holden that fuch aflent -might be ^ven before or 


(«) Dwgl. 478, 


after 



CASES iM HILARY TERM 


1803. 

Hawxims 

agahft 

Kxmp. 


after the deed of alienation^ and by the fame or a differ- 
ent inftrument } Fecrd^i cafe {a) : and it was not neceffary 
that the deed of aflent of the dean and chapter Ihould 
be inrolled, but the deed of the bifliop would take efieft 
from the inrollment. 4 Bae. Abr. tit. Leafes (G), f. 4. 
which cites Co. Lit. 300. b. Two inftruments may be 
taken together as a good execution of a power> though 
each lingly would be defective j as in the Earl of Leicefr 
tei^i cafe (i), and in Herring v. Brown (c), where the rule 
is laid down that conveyances are to be conffrued fo as to 
effe£Iuate the intention of the parties. If the Court (hould 
incline again (t the plaintiff on all thefe points* then he 
contended that Thomas Hawkins having an inchoate in- 
tereft in the premifes at the time of making his will* the 
inrollment after his death was fufEcient to give effe£l to 
the devife. And cited Selwytt v. Selwyn (d), where the 
fon tenant in tail joined with the father tenant for life in 
a bargain and fale, dated 12th of Aprils to J. W. and his 
heirs* to make him tenant of the freehold* to the end that 
a common recovery might be fuffered to the ufe of the 
father for life* remainder to the ufe of the fon in fee. A 
writ of entry was fued out returnable on the fecond re- 
turn of Trinity term* which began on the yth of June 
and ended on the 26th ; and on the 8th the fon made his 
will; and on the 2 2d of June the Iberiff executed the 
writ of feiGn* and made his return on the adth* and the 
fon died on the 27th : yet held that he had a devifable 
intereft in the premifes* though he had devifed the eftate 
before he was tenant in fee ; on the ground principally. 


( 4 ) (*) xVaitr.Vfi. 
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{d) a Burr, 1131. 

as 



IN THB Fo&tt-third Txar OF GEORGE III. 4 ^ 

as' appears by a MS. note, that before the recovery was 1803. 
complete the fon was entitled to a future ufe. Upon the 

HawrinI 

fecond part of the cafe, whether it were neceflary that 

KtMH 

James Braadhurji Ihould join in the conveyance to a pur> 
chafer} he referred to the deed of April 1801, which 
recites that J>;B. had declined to execute the will and 
wilhed to renounce, and then ftates his abfolute dif- 
claimer : fo that it appears that he refufed ab initio to 
take on him the truft. But whatever doubt there might 
have been at common law, it is clear by the fi^t. 21 8. 

c. 4. that when feveral are appointed executors, though 
one refufe, the others may fell. Co. Lit. 113.0. and Bo» 
nifant v. Greenfield (a). 

Abbott for the defendant. This w'as' not a fettlement 
made by the abfolute owner of the ellate, but a family 
fettlement on marriage, in which, though the brothers 
may be volunteers, yet the daughters, who w-ere living at 
the time of the fuppofed revocation, were certainly pur> 
chafers for a valuable confideration, in whom an eftate-tall 
would veil on Thomas Hanvkins'^ death if the power were 
not well executed : and the queftion mud be conlidcred 
as if he had difinherited his daughters by his will and dif- 
pofed of the edate to a dranger. By the fettlement the 
power of revocation and appointment of new ufes was only 
given fub modo ; namely, by deed, &c. to be executed by 
him in the prefence of and atteded by three witnelTes, 
and to be inrolledy &c. with the confent in writing of certain 
perfons. Every circumdance contained in a power given 
to tenant for life to defeat the whole fettlement, modify- 
ing the exerclfe of fuch power, is of weight, and mud be 

(d) Cro, Eim 80. 
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ftri£\ly complied with. The revocation attempted by thd 
deed of 1791, to which thete wad only the cO'nflrnd.ive 
a (Tent of one of the trufteed by means of a general power 
of -attorney before given to T. Hawkins^ being abandoned 
as ineflicient per fe for that purpofe } the next queftion is* 
Whether the deed of 1798, which was not inrolled till 
after the death of Thomas Hawkins^ be fuflicient within 
the terms of the power ? It is a general rule in the exe- 
cution of powers that all the circumftances required muft 
be complied with ; more efpecially when the power, as 
here, is given to the donee of a particular ellate, and not 
referred by the original owner to himfelf. The cafes are 
all coUe£lcd in the 2d vol. of Hurgreave's Jur.Coll. IT3. 
and the refult is, that if fix witnefies be required, three 
will not fufiice ; if peers be the witnelTcs required, com- 
moners cannot be fubftituted. Gold cannot be referred 
tinder a power of leafing at the ancient rCnt of/tlver i nor 
truoold rents confolidated into one, though of equal value ) 
nor ran part of a farm be leafed at a new rent pro raid. 
If fealhig be required to a •will, though not incident to 
fuch an infirument, the want of it is fatal ; and fo is the 
want of a w'ltnefs to a tellamentary difpofition of perfonal 
property if fo required. • Not even the trifling circum- 
Aance of tendering fixpence can be difpenfed with. Iq 
thefe cafes thert; can be no diilin£Iion between a legal and 
equitable execution of a power. Lord Darlington v. Pulte- 
ttey (a). Here then if it were eflential that the deed (hould 
be inrolled, as is not difputed, that mud be done in the 
lifetime of the party whofe a^ it is taken to be, and can- 
not be made good by relation after his death. There is 
a diflerence between inroliments under the (bat. 27 H. 8. 
Ci id. and inroliments like this direcled by the a£I of the 
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)*arties. Before that ftatute a bargain and fale operating 
under the ftatufe of ufes (27 /f. 8. c. 10.) was good with* 
out inrollment : then the latter ftatute enads that no in- 
denture of bargain and fale (hall be good unlefs it be in* 
rolled within fix months. The word is vnlefs^ and not 
untit. There is a fpecific time within which the a£^ muft 
be completed, and if fo, it ftands confirmed ab initio frorn 
the delivery : but here, where no time is limited for the 
inrollment, if it be fafficient to inroll it a day after the 
party’s death, it may be done at any diftance of time, 
within the period of limitation for aflions. The do£lrine 
of relation would therefore operate very inconveniently. 
But even under the ftatute of H. 8., though the inrollment 
within fix months will make the deed good by relation as 
between the bargainor and bargainee, yet it is not fo to 
all purpofes, for it wilt not make an intermediate leafe 
good. Bellingham v. Alfop (a), Ifcham v. Morrice (i), and 
Berris v. Bowyer (e). The cafe of Butler v. Baker {d) 
lays down thefe rules for regulating the doflrine of rela- 
tion ; ift, that it is not allowed in de(lru£lion of a lawful 
eftate veiled ; 2d!y, that it (hall help a£ls in law, but not 
a£ls of the parties which arc in themfelves void : 3dly, 
that it (hall extend only between the fame parties ; and 
never be drained to the prejudice of third perfons, who 
are no parties or privies to the a£l. The firft and third 
rule taken together amount to this, that relation of law 
(hall not be allowed to deftroy an eftate veiled in a third 
perfon who is no party to the adl to which fuch relation 
is to apply : and both this and the fecond rule will be 
violated if the relation contended for take place. (;n 
fupport of the (irft and third rule he cited) Albany*^ 
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cafe (a)f HinJ/B cafe (i)t Digged cafe (c), and ITbom/hn 
y. Leach (</). Now here the daughters of Y. Hawkins -wt 
in by a title antecedent to the deed and will under which 
the appointees claim, namely, under the original fettle> 
ment. (Infuppottof the fecond rule he cited) BellinghaM 
V. Alfop (e), 1/eham v. Mortice ( f)y the cafe of the king’s pa- 
tent (g), Perry v. Bowes (A), Eiliot v, Danby (/), Bennet v. 
Gawdy (k), the Duke of Marlborough v. Lord Godolphin (/), 
and Mofs v. Charnock {tn)> In Perry v. Bowes, the reafon 
is afligned why in the cafe of a recognizance acknowledged 
before a Judge, it binds the lands, when afterwards re- 
corded, from the time of the caption ; becaufe it is a judicial 
aPly of which the caption is the principal, and fo binds 
from the time : that therefore is not, properly fpeaking, a 
qneftion of relation, but rather from what time the a£I it- 
felf takes its inception *, and the Court fay that it is the 
acknowledgment itfelf which gives it validity. And this 
applies as well to Hall v. Wingfield (//). Shelley's cafe(«) does 
not apply ; for the Court there held that the judgment in 
the recovery obtained on the fame day that Edward Shelley 
died was binding proprio vigore upon the parties, inde- 
pendent of any quellion of relation. The cafes of copy- 
hold proceed upon the peculiar nature of the eftate ; 
which, as between the furreiuleror and furrenderee, paiTes 
entirely by the furrender; admittance being only necef- 
fary as between the latter and the lord. Hold^e^l v. 
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Clapham [a), adly. If the inrollment cannot operate t>y 
relation, it cannot operate at all in this cafe. The power 
is given to the tenant for life } it is annexed to his eftate, 
and muft be executed completely during the continuance 
of that eftate. Upon his death eo inlianti his daughters 
became tenants in tail by virtue of the original fettlement, 
and their ellates cannot be deveftcd by the inrollment 
made by other perfons. The cafes of fines, and of grants 
at common law, not complete at the death of the partiesy 
apply here : and there is no fuch diflinflion as that at* 
tempted to be fliewn between grants at common law and 
under the (latute of ufes ; for many of the cafes before 
cited are of the latter defcription. Whatever intereft vefts 
under the deed of revocation muO; have veiled in T. H. 
himfelf, which could not be after his death. The inrolU 
ment mud be his a£l to whom the power is given to re- 
voke by deed indented and inrolled ; but how can an a£l 
be attributed to one who was dead at the time ? It is not 
enough that he intended to do the a£l ; for he might alter 
his intention at any time before the final completion of it. 
Perhaps the very reafon why it was not immediately in- 
rolled was on account of his own doubts. It does not 
even appear that he had given dire£lions to have it in- 
rolled before his death ; which at leafl ought to have been 
(hewn. Then as to T. Hawkins having before inrollment 
a polTibility of intered, which he might devife, even ad- 
mitting that the deed could have effe£l given to it from 
the date of the inrollment, this was not a devifahlt^ becaufe 
not a defcendibUt intered. It is not every moral poffibility 
that is defcendible or devifable ; an elded fon dying be- 
fore his father who is feifed in fee cannot devife the poCi 

(4) I *rerm ^ 690* 
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libility which he had of enjoying the inheritance. In 
Selwytt V. Sehvyn (/?), the intered of the teftator was de^ 
fcendible, becaufe he outlived the completion of the reco- 
very } he lived to fee that conveyance complete, out of 
which the ufes were to arife : but here Thomas Hawkins 
died before the completion of the conveyance -which was 
to give him the contingency devifable. As to the ar- 
gument that both deeds taken together are fuificicnt to 
revoke the fettlement, though neither of them per fe can 
fo operate, and that the confent of the trudees need not 
be by the fame iuftrument, it is incongruous the face of 
the propodtion that two invalid indruments can trs-'ke a 
valid one ; the cafes of Loid Leicefter {V) and lUmng 
V. Broivn (c), cited in fupport of it, do not app” \ 1 ir 
thole were cafes of powers executed by deed anu tine,, 
where the fine levied and the deed to declare the ufes 
were intended to hiiVe the fame operation j it w »s all 
meant as one conveyance ; and therefore differed from 
Higges' cafe, where the litie was to ufes dil;erent from 
thofe to which the bargain and fale was made. The t wo 
deeds here, however, were not intended to operate as one 
conveyance } but each w.is executed as a pcrfe£l a^ at the 
time. R. Tuite, the tru.lec, does not by the fecond deed 
give his affent to the hrd, but to the new deed to be af- 
terwards inrolled. This appears by the languat>e of the 
deed of 1798 itfelf. As to the fccond branch of the cafe, 
■Whether, fuppoling there was a good revocation, y. 
Rroadhurjl^ one of the executors and trudees, were '^a ne- 
ceffary party to the conveyance ? he admitted that he 
could not maintain the affirmative, (ince the dat. of H. 8. 
and the cafes decided on it, particularly Bomfani v. Greens 
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jield (a). The reafon of its having been required in^this 
cafe was on account of the proviGon that the receipt of 
all the truftees named for tlie purchafc -money (hould be a 
difcharge to the purchafer. 
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Williams Serjt. in reply faid, that the power coming 
from the perfon who had the principal intereft and ellate 
of inheritance in the property, though not the abfolute 
fee, was to be conGrued liberally, and not as in cafes 
where there was a power to incumber the eGate of a third 
perfon. That no inconvenience could enfue from the 
length of time which might intervene before the inrolU 
uient } for the daughters of T. H. having an eGate tail 
veGed in them from the death of their father before the 
inrollment might defeat the revocation by fuffering a re- 
covery in the mean time ; for which he relied on Digged 
cafe {h), Nicholls v. Sheffield (f), and Page v. Hayward {d). 
He admitted that the ceremony of inrollment was necef- 
fary, but contended that it was good if done at any time. 
That the objection to the deveGing of the daughters* 
eGate by relation could not hold, becaufs that would 
equally have been the cafe if the inrollment had been made 
iii the lifetime of tT. H. : and the delay cannot be obje£f - 
ed to by them, becaufe it gave them the greater chance to 
defeat the execution of the revocation by fuGTering a reco- 
very in the mean tiixve. And he obferved, that the ap- 
pointees would take here not by the w^ll, but by relation 
back to the original power. In addition to the cafes be- 
fbre mentioned he referred to Needier v. The Bi/ho^ of 

(tf) C«. En». 80. {b) I Rtf . 173. 
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Winehtfter (a), where <8. and his wife being feifed of a 
parfonage to them and the heirs of granted the fame 
to King H. 8. and his heirs by deed of 10th of May 1531* 
And then the king, by letters patent dated 21ft of July 
following, granted another parfonage to them and the 
heirs of 8. in confideration of the other, and on the 26th 
of July S, and his wife acknowledged and inrolled the 
deed, and held that though it was not complete nor per- 
fe£led for want of inrollment at the time of the king’s 
grant, yet when the inrollment came it took efFe£k from 
the &rll aft ; and therefore that between the parties it 
Ihould bind to all purpofes ab initio, though in a collate- 
ral refpe£l : and therefore the cafe cited from Cro.Jac. 52. 
cannot be law. He denied that in copyholds the eftate 
paired out of the furrenderor till admittance of the fur-? 
renderee, though after admittance it will relate back, 
which was the cafe of Doev. Clapham, The cafe of Mofs v. 
Cbarmck went on the ground of public policy, and the re- 
giltering was not a mere matter of ceremony as the inroll- 
ment in this cafe. He alfo recapitulated the principal 
cafes cited by him before, and relied on them in anfwer 
to feme of the cafes cited by the defendant’s counfel. 

At the concluGon of the argument it was obferved by 
one of the Judges, that it did not appear when Tuite exe- 
cuted the deed of allent ; but it was admitted to be during 
the life of 3 *. Hawkitts, 

Cur. adr. volt, 
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This was an a£lion of aiTurapfit brought to recpver the 
unpaid remainder of a fum of 7oo5/>> the putchafe- money 
of certain parts of an eftate, which had been fold by the 
plaintiffs by au£Iion, and purchafed by the defendant 
thereat, under certain conditions of fale, and whereupon 
the defendant had paid 1400/. by way of depofit. The 
plaintiffs in their declaration aver, that they were ready 
and willing to make out, and did make out, a good title to 
the parts of the eilate fold by them, according to the 
conditions of fale, and were alfo ready and willing to 
execute a conveyance, and to deliver poffelTion according- 
ly, but that the defendant difpenfed with their fo doing, 
and difcharged them therefrom, and wholly refufed to pay 
the remainder of the faid purchafe-money demanded. 
The defendant pleaded the general iffue non affumplit. 
The cafe came on to be tried before me, and a verdi£l was 
found for the plaintiff, fubje£l to the opinion of the Court 
on a cafe difcloling the whole tranfa£lion. [His Lord* 
ihip here dated the fubdance of the cafe referred in man- 
ner before dated ; and then continued.] The quedion 
for the opinion of the Court was. Whether the plaintiffs 
were entitled to recover ? And that quedion was agreed 
between the parties to depend on the following quedions: 
Fird, Whether the ufes limited by the deed of the latit 
of May 1770 have been well revoked by all or any of the 
fubfequent deeds, and the will of Thomas HawkinSf Co as 
that the devifees named in the faid will could make a good' 
title to a purchafer ? Secondly, Whether it were neceflary 
that the faid ^ames Broadhurji (hould join in a conveyance 
to a purchafer ? The latter of thefe quedions was pro- 
perly abandoned by the- defendant’s counfd, as not capable 
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of being contended for with eflc& on the part of hit 
client. 

I'he queftion then which remains for determination Is, 
Whether the ufes limited by the deed of 1770 hare been 
well revoked by all or any of the fubrequeut deedsj and by 
the will of Thomas Hawkins ? In the (Irit place, the deed 
poll of the 1 7th of July 1791* executed by Thomas Haw^ 
kins as attorney for Robert Tuiie, may be laid out of the 
queflion, inafmuch as it is a deed which is neither com- 
petent to revoke the old ufes of the indenture of the lath 
of ilfay 1770* or to declare new ufes. The confent and 
approbation of Robert Tuite (amongft others) was by the 
indenture of 1770 made necelTary to the revocation of the 
old ufes, and the declaration of new ufes by Thomas Haw- 
kins. It was fo made necelTary for the purpofe of 
ing an independant check and control in Robert Tuitt 
and the other truftees over the difpofition of this property 
by Tiiomas Hawkins. Indeed the validity of the revocation 
and appointment executed under the authority of the 
power of attorney appeared to the counfel for the plaintiffs 
fo little maintainable, that it was, upon an intimation from 
the Court of what would probably be its opinion upon 
that head, at an early period of the argument abandoned; 
at lead as to its being of itfelf a fubftantive and effeflual 
deed of revocation and appointment. But the inrollment 
which that deed of 1791 received, was afterwards endea- 
voured in argument to be transferred and handed over to 
the deed of 1 798, in order to obviate the want of inroll- 
ment in the life of Thomas Hawkins, under which that 
deed laboured. And in fupport of this attempt Lord 
Lticefter's cafe, 1 Vent* 278. was relied on. There Lo^d 
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L^tjler^ having a power by writing indented, fubfcribed 1803* 

by his hand and fealed, to revoke ufes, covenanted by ' 

r • 1-1 /• Hawkins 

Hvriting fcalcd and fubfcribed by his hand to levy a fine 

to other ufes ; which fine was afterwards levied : and *^*'“** 
although neither inftrument was of itfelf fuIRcient to 
revoke the old ufes, Lord Hale held that conjointly they 
would do it : obferving upon that occafion, quae non 
profunt fingula jun£la juvant. But that authority will not 
allill the plaintiffs in this cafe ; for there it was the inten* 
tion of the Earl of Leicejler thut the covenant and fine 
fhould revoke the ufes ; but in this cafe there is no intent^ 
that the two deeds conjointly Jbould revoke the ufes^ and that 
the inrollnient of the firfl; ihould be applied to, or be in 
any way conne£ted with, the fecond. On the contrary, 
the deed of 1798 in the body of it takes notice of the 
inroll ment as an aft to be done in refpeft of the then exe- 
cuting deed; thereby not only adverting to the necejjity of 
actual inrollment, but virtually difclaiming the benefit (if 
indeed in any lhape fuch benefit could have been derived 
from it) of the inrollment of the former inefficacious deed 
of revocation and appointment of the 17th of July 
1791. 

Before I proceed to confider the arguments on which 
the deed of the 4th of December 1798 was contended to 
be a good execution of the power, I will Hate what the 
terms of that power require ; it being remembered that 
the only objedlion is, that this deed was not inrolled un- 
til after Mr. Hawkins' death. The terms required that 
the revocation fhould be by a deed or injlrument in writings 
executed in the prefence of and attejled by three credible witnejfest 
and inrolied in one of his majefi/s courts of record at Weftmin- 
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ftery and with the confent and approbation ^Hawlcins* wifif 
his father^ father-in- law^ the trujlees of a term of 500 years 
in the fetlUment of 1770, and alfo of the trujlees to fupport 
contingent remainders^ being in all nine perfons. Every one 
of thefe required circumltances is in itfelf perfe£l]]f» 
arbitrary, and (except only as it is in fa£l required) 
uneflential in point of effed); to the legal validity of any 
inftrument by which the old ufcs (hould be revoked, or 
new ufcs declared. It is in itfelf immaterial whether the 
inftrument in writing, purporting fo to revoke and declare 
the ufes, (hould be by deed : whether fuch deed (hould be 
executed in the prefence of and how many omtnejfes : 

whether it (hould be afterwards attejled by the witneflTes, 
and ultimately inrolled in any court of record : and whe- 
ther it (hould be fan£Iioned by the confent and approbation 
of the feveral trujlees named for that purpofe. Itmight, 
(if it had fo pleafed the parties creating the power), have 
been done by any writing of the perfons fo authorifed, 
un/ealedf unattefedy uninrolledy and unJanEiioned by any con- 
fent or approbation whatfoever. If thefe circumftances 
be unelTential and unimportant, except as they are re- 
quired by the creators of the power, they can only be 
fatisficd by a ftriffcly literal and precife performance. 
They are incapable of admitting any fubftitution ; becaufe 
thefe requiGtions have no fpirit in them which can be 
otherwife fatisGed *, incapable of receiving any equivalent, 
becaufe they are in themfelves of no value. And indeed' 
in this cafe the inrbllment has been conGdered on both 
(ides as a thing neceGTary to be done at fome time or ano- 
ther i and which, after Digges*o cafe, could not be denied. 
And the queftion on this part of the cafe is only whether 
it can have any eiTcfl, as it was not done in Thomas 

Iiawkitu*6 
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Jiav/iw/» lifetime? And this queftion depends upon 1803* 

what (hall be a fair conftrudion of the claufe eiving the 

. . Haweiw* 

power ; in making which the Court is to decide accord- agtinfi 
ing to what they (hall judge to be the intention of the 
parties, not rellraining or Icflening the power by a narrow 
and rigid confl:ru£lion, nor by a loofe and extended in- 
terpretation difpenfiiig with the fubftance of what was 
meant to be performed. And looking at the queflion in 
that light, we are of opinion, that this power has not been 
well executed. 

My brother Williamti who argued that it was well 
executed, contended, that the deed of revocation was 
perfe£% without inrollment ; that it was a mere ceremony^ 
fomething collateral^ which might be done at any time^ and 
that there was nothing perfonal in the inrollment j and in 
the courfe of his argument pointed our attention to fome 
of the differences between conveyances at common law 
and by the ftatute of ufes : citing in fupport of the points 
he contended for, amongO: other cafes, the cafe of Hall 
and Wing fields Hob. which was the cafe of the 

inrollment of a recognizance ; Shelley'^ cafe, i Rep. 99., 
where an execution on a common recovery, taken out 
after the death of the tenant in tail fuffering the recovery, 
was holden to vefl the ufes in Richard Sheltyf and to take 
the eftate from the heir of Edward Shelly^ to whom it 
had defcended •, and Perryman'^ cafe, 5 Rep.^ where, the 
the cuftom of a manor being that every alienation of lands 
within it (hould be prefented at fome court %vithin a year, it 
is laid down that the prefentment may be made after the 
death of the feoifor or feoffee : and reafoning from the 
analogy, which he conceived to fubfift, between the cafe 
at bar, and forrenders of copyholds, and of exchanges, 

1 where 
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where the title may be perfected by entry after the diatts 
of either party. 

On the other Gde it w^s contended, that the inrollmen4 
according to the general do£^rine of powers, ought to have 
been in the life of Thomas Hainkins : that the mifchief 
would be enormous of allowing an inrollment at any pe- 
riod, as no time is limited by the deed : that the relation 
contended for would operate to the deftruftion of a law- 
ful eftate veiled in Thomas Hawkins's daughters, and to 
make good void ads of the parties ; which cannot be. 
And in fupport of thefe politions, Albany's cafe, Hyde's 
cafe, and Digges's cafe, in Lord Coke^ Perry v. Bowes, in 
Sir Thomas Jones, The Duke of Marlborough v. Lord GodoL 
fhin, 2 Vefey 61., and other cafes were'cited. 

To fome of the pofitions on which my brother Williams 
reded his argument we do not agree. There is a fallacy 
in laying it down, that the deed of revocation was perfed 
without inrollment. For as the power of revocation de- 
pends entirely on thofe Heps being purfued, which the 
perfons creating the power have prefcribed, the point is 
not whether a deed, which may be one of the things ne- 
celTary to work a revocation, has all the circumflances 
belonging to it which the law requires to give validity to 
a deed, as fuch ; but the quedion is. Whether it be per- 
fect, as that particular injlrument which is required for the 
purpofe of elFeding a revocation. A deed, qua deed, 
certainly requires no inrollment to give it validity ; that 
is not a thing which aiifes from or is conneded with the 
nature of the indrument itfelf. But if an indrument, 
attended with all the circumdances necelTary to the per- 
fedion of a deed, will not operate to efficd a revocation 
from the omilGon of certain other circumdances which 

have 
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haTC been required by the authors of the power* thofe 
omitted circumftances are on that account moil unquef- 
tionably necefiary to the validity of that inilrument* 
which is to efFe£l the revocation ; and in fuch cafe the 
inrollment becomes as eiTential to fuch an inilrument as 
the fealing and delivery thereof. If there were no feaU 
ing and delivery there would be no deed : and if inrolU 
ment be wanting, though there be a fealing and delivery* 
the prefcribed inilrument of revocation is not completed; 
and if not complete* cannot be valid and effeflual for that 
purpofe. 

Another poiition of my brother Williams with which 
we cannot agree is* that there was in the inrollment no- 
thing perfotial. If by that, it had been only meant, that 
the adl of inrollment need not be by the hands of Haivhint 
liimfelf, of that there can be no doubt ; but there can be 
no queilion but that every ilep of the revocation, excepting 
the confent of the perfons named for that purpofe, refted 
entirely with Mr. Hawhins; that he might ftop where he 
pleafed ; and that if he had rcfolved to leave the revoca- 
tion iraperfedl by not purfuing it through all the neceilary 
Iteps, it was entirely with him fo to do. An inrollment 
could not have been made without his authority. One 
obje£l of the inrollment might be to afford a period for 
confidesation, after all other fleps to revoke the old ufes 
and appoint new ones had been taken : and if that W'cre 
the obje£l, could a (Iranger during his life, after all thofe 
ileps had been gone through, be allowed to inroll the 
deed, and to do that which remained, and was neceflary 
to complete the revocation, without Thomas Hawiins^s 
authority, or even againll his will ? Which would be the 
cafe, if there were nothing perfonal in the inrollment. 
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The difference between couTcyances by the ftatute of 
ufes and at common law are unqueftionably very great, 
and much may be done in the one way, which could not 
be effFe£ted by feoffment, grant, and the other modes of 
transferring property which obtained prior to the ftatute. 
But the matters alluded to, fuch as limiting eftates of 
freehold in futuro, the defeating eftates either wholly, or 
partially, in favour of others than the grantor and his 
heirs, &c., are queffions of a very different defeription 
from that now before us. We are not now confidering 
what effefl an inflrument properly executed may have by 
means of the ftatute of ufes ; but whether an inftrument 
intended to defeat ufes already created, and to raife new 
ones, has or has not been executed with the formalities 
and ih the manner required. How far it' may operate, 
and in what way differently from a conveyance at com- 
mon law, are queftions dependant on the ftatute of ufes i 
but they are queftions which cannot atife until it (hall be 
fettled, whether the deed to limit or revoke be or be not 
well executed ? In Shelley'^ cafe the queftion. Whether 
the execution vefted the eftate in the recoveror ? was a 
queftion at common law, depending upon a rule of law, 
that every execution hath relation to the judgment; (Z>//« 
lingjion'% cafe, 7 Rep. 38.); not at all upon the ftatute of ufes. 
And upon that principle, though Edward S&eltey died be- 
fore the execution, yet inafmuch as it related back to th« 
recovery, which was in his lifetime, the ufes of the reco- 
very were holden to be executed in him, and Richard his 
fon to be in, in the courfe of defeent. And the fame doc- 
trine, as to the relation of the execution, would have 
holden if the proceeding had been adverfe. This ob- 
fervation, therefore, does not diftinguifh this from the 

cafes 
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6afe$ of feoffment and no livery, and of grants and no at- 
tornment, before the feoffor’s and grantor’s death j which 
cannot be completed for want of the exiffence of one of 
thofe, who mull be a party, and confenting to the a6); ne- 
ceflary to complete the conveyance. The queffion before 
us is not, as I have obferved, as to what may be the 
operation of the ftatute of ufes upon an incomplete a£l; 
becoming complete } but, whether that a£t, without which 
no ufe can arife, could be completed after Thomas Haw* 
Unis death. And there has been no diftin£tion pointed 
out between conveyances at common law, and thofe by 
the ftatute of ufes as to the confummation of the deed, 
which in the one cafe is to convey the efllpte, and in the 
other to afcertain the ufes } but the diftin£tion is as to the 
efie£t8 of fuch different inffruments after they are con- 
fummate and perfe£I. 

^ The cafe of a recognizance, cited from Hobart^ 
very diffinguKhable from this cafe. The objeftion here is 
that the whole, which was required of Thomas Hawkins 
to revoke the ufes of his marriage fettlement, was not 
performed. But in the cafe in Hobart there was no quef- 
tion whether the cognizor had any thing further to do. 
The acknowledgment before the Judge gave the recogni* 
zance the force of a record. The cognizor had done all 
he had to do j nothing farther was wanting on his part to 
bind himfelf or his lands *, though the inrollment was 
neceflary for the teftification and perpetuating of it. This 
was an a€i; which might be done in invitum. Hus dif- 
tin£Iion applies to fome other of the cafes cited for the 
plaintiffs. In P«rrymari% cafe the feoffor had done all he 
had to do; after that feoffment he had no control over 
ihe eftate ; notbipg further was wanting on his. part ; nor 
VoL.111. Hh wu 
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was his aflent neceflary to the prefentment which the cuf> 
tom required : the procuring that to be done was for the 
feoffee, and not for the feoffor : fo fays the book, ** Caveat 
** emptor ; and he at his peril is to perfe£); all that is re-- 
<* quifite to the affarance.” So in the cafe of a furrender 
of a copyhold, the admittance is not the a£l of the fur> 
renderor ; there is nothing perfonal in it as to him : the 
furrenderee is to procure himfelf to be admitted, which 
the furrenderor has no power to prevent. The fame ob- 
fervation holds as to the cafq of an exchange. And how« 
ever thefe feveral inftances may prove the do£lrine of re« 
lation under the circumftances attending them, they all 
fail of proving any thing to fupport the plaintiffs* cafe, 
unlefs it had been previoufly (hewn that the inrollment in 
this cafe was an with which Hawkins was not con- 
cerned, and which might have been done without his con- 
fent. The queflion is not fo properly a queftion of rr/a- 
tionf as whether tie inrollment can have any tffeS without 
HawkinsV authority P which neccffarily determined with 
his life. 

Digge/s cafe, in 1 Rep. 173. relied on by the defend- 
ant’s counfel, is a very material cafe to (hew that the in- 
rollment could not be after the death of Hawkins. There 
Chrijlopher Digges being tenant for life, .remainder over, 
with a power by deed indented to be inrolled in any of the 
^een’s courts to revoke any of the ufes and limit new 
ones, by deed indented and inrplled in the Court of Com* 
mon JPieas declared, that for the payment of his debts, &c. 
from the time of the inrollment of that deed in Chancery 
all the ufes Ihould be void. Afterward he levied a fin^ 
of the lands to other ufes, and after the levying of fuch 
fine the. deed of revocation was inrolled in ^ancery. 
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And it was holden (by the third refolution) that until that 
indenture was inrollecly there was no perfe£i revocation } 
;^nd (by the fourth refolution) that the fine levied before 
the inrollmcnt had extinguilhed the power of revocation* 
Now fee how that cafe applies to this. If inrollment be a 
mere ceremony, which may be done at any time, and if, 
where nothing remains to be done but that, the party exe* 
cuting the power has done all that he has to do } that 
ceremony, in which according to my brother WtUiamt 
there could be nothing perfonal in Chrijlopher DiggeSf 
might have been done by any body. But the refolution 
of the Court was othcrwife : for they held that the fine 
extinguiflied the power of revocation } that is, that it de- 
ftroyed all authority in C. Digges to do that, which re« 
mained to be done in order' to complete the revocation s 
and nothing then remained to be done, but to make the 
inrollment. Had itbeeha mere circumltance theiefore, in 
which there was nothing perfonal in Chrj/fepker Digges, 
there would have been no power remaining in him to be 
extinguiflied by the fine } but which power was fo extin- 
guiflied, becaufe it was not collateral, but favoured and 
tailed of the land, and could only be executed by him who 
had the ellate and interell on which the power was de- 
pendant } and under whom, as the donor, the perfon mull 
come in to whom the new ufes fliould be limited. If then 
the power of completing the revocation by inrollment were 
deltroyed in that cafe by parting with the eftate, the con- 
fequences mult be. the fame, whatever may be the means 
by which fuch a feparation may happen •, and in this cafe 
death of Thomas Havikim has had that efife^. 
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CASES IN HILARY TERM, &c. 

This being the light in which the queftion ftrikes us, it 
will not be necelTary to go into other parts of the argu- 
ment, refpefling th^ doflrine of relations, or the various 
other queftions which have been made in the caufe, and 
which it cannot be neceflary to difeufs, unlefs the revoca- 
tion were completed by the enrollment made after Mr. 
Hawkin/s death. And therefore without giving any 
opinion on thofe points, we think upon the grounds already 
Rated that there (hould be judgment for the defendant. 

Poftea to the Defendant 


END OF HILARV TERM. 
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Ih the Forty-third Year of the Reign of GfiOitris til* 


Thu!NiSeA Oil the l)eihife of Weaver dgainfi 
Belcher^ 

JN ejeAment for certaih )>tethilbs in the county of 
GlouceJIert tried before hawrtnet J* at the laft aiTizes 
there^ the only quellions material to be confidered were^ 
Whether the defendant were entitled to fix months notice 
to quit> as tenant from year to year ) or if not^ whether 
he were not entitled to a notice to quit^ as tenant at will, 
before the adion brought } 

The ttiaterial fa^ls were, that the defendant on the 
l6th of January 1 800 was let into pofieflion of the pre* 
mifes, as tenant from year to year, by one Baylis, who 
was at that time mortgagor in poflelfion. On the 17th 
of January 1803 Jmks the original mortgagee con- 
veyed to the leilbr of the plaintifi^, who foon after, 
without any notice to quit, brought this ejeflment, and 
VoL. III. I i laid 
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1803. laid his demire on the i8th of yanuarj 1803. On the 
part of the defendant proof was given of a notice to quit 
received by him on the 34th of September 1802, from 

BSLCHCt. _ , . 

Baylis the mortgagor, to quit at Lady-day 1803. Sut 
lueiorence J. was of opinion that th^ mortgagee was not 
bound by any a£t of the mortgagor in letting the eftate 
after the mortgage ; and that as the mortgagor himfelf 
might have been ejedied without any notice to quit,' the 
tenant who claimed under him could not have a better 
. tight to fuch notice: and therefore the leiTor of the plain- 
tiff obtained a verdi^. 

WigUy now moved for a new trial on the ground of a 
mirdireffion of the learned Judge; ifl. Becaufe the 
mortgagee having fuffered the defendant to continue te- 
nant on the ptemifes from January 1 860, thereby con- 
firmed his tenancy from year to year under the mortga- 
gor. And all the parties living in the fame place was 
evidence that the mortgagee had notice of the tenancy. 
^Lord Ellenhorough. The cafe of Keecb v. Hall (a) is de- 
ciOve againft the claim Of the tenant to notice to quit. 
He coming in under the mortgagor after the mortgage 
cannot be in a better condition than the mortgagor him- 
felf, who. Lord Mansfield faid, was tenant at will in the- 
JiriSefi fenfe^ and not entitled to notice to quit.J Then, 
adly, The defendant was at all events tenant at will or 
by fttfferance ; and no demand of pofieflion having been 
made by the mortgagee, nor any refufal of the tenant to 
attorn, he cannot be confidered as a trefpafler, which he 
isjafiumed to be by the eje£lment. Bireb v. Wright {V). But 
ao eje^ment will lie againft a tenant at will upon a demife 

(«) Hmglrn as* (i) I Term ttep, 3S7. 
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laid before the determination of the will. Goodtitle r. Het» 
ifrt (a). And the leaning of the courts in modem times 
has been to convert holdings at will) ftri^^ly fo confi- 
deredy into tenancies from year to year, as in Clayton v. 
Blakey (3)* 
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Lord Ellenborough C. J. There rent had been re- 
ceived by the landlord^ which raifed an implied tenancy 
from year to year, though the tenant had been originally 
let in under an invalid leafe. But a mortgagor it no 
more than a tenant at fuffcrance, not entitled to notice 
to quit ; and one tenant at fufFerance cannot make another. 
The defendant never had any pofledlon under the mort- 
gagee from whence any tenancy could be inferred, and 
therefore was not entitled to any notice. He could not 
be faid to have any polTeflion under the mortgagee if the 
mortgagor had no authority to let. 

Per Curiam, Rule refufed. 

(«) 4 7 irm Rtf - 680. ( 4 ) 8 ’Ttrm Rift 3 . 


Edwards againji Evans. 
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IN an action on the bribery a£l; (a) aeainB a voter of It n no groanA 

* , . - r r ... fotthcCoo«IO 

Leomtnjter, for offering hts vote for a certain fum to gnnt anew mat 
Mr. Kinnaird, who had declared himfelf a candidate to called w a 
reprefent the borough at the laft general eleflion for 
members to ferve in * parliament, a verdiA having been 

where another 

witoefe who was called ellabliibed the faine fadi, which wai not difpnted by the other fide ; and 
the defence proceeded upon a collateral point, upon which the verdidt turned. Whether it bo 
an objeQlon to the competency of a witnefa for the plaintiff in an ediion fbr bribery at an eledioia 
/or members to fenre in parliament, that a fimilar adion was pending againtt the witnefa himfelf 
fbr bribery at die fame elediofl, end an acknowledgment by him, that if the defendant were con. 
vidled he fbould avail himfelf, if aeceflary, of his having been firft difcovcrcy te Che preftot 
plaintiflF* Queeref 
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1803. given for the defendant at the tiial before Lawrence ]• 
_ ~ ' ‘ ' on the laft circuit at Hereford% 

EoMTAaDs •' 

Millts moved to fet alide the verdiQ and to have a neur 
trial, on the ground that a witnefs of the name of Bradley 
was improperly reje£led, under thefe circumftances. 
Mr. Kinnaird was firft called as a witnefs on the part of 
the plaintiff', to prove a converfation which took place 
between him and the defendant, at which Bradley alfo 
Was prefent. Being firft examined on the voir dire, it 
appeared that an a£tion was pending againil him alfo for 
bribery, which was at ilTue : and to a quedion, Whether, 
in cafe this defendant was convi£led upon his tfftimony, 
and the a£lion againft himfclf was alfo profecuted to 
conviAion, he (hould avail himfclf of the indemnity given 
him by the bribery a£l: as the firfl difeoverer.^ he an* 
fwered, that he did not know whether he were the firll 
difeoverer or not ; but that if he were, he (hould cer* 
tainly avail himfelf of all legal advantages to protefi him- 
fclf. Whereupon he was then rejefted as an incompetent 
witnefs, on the ground of intereft in the event of the 
caufe. Bradley was then called, to whom the fame quef- 
tions were put on the vpir dire, and the fame anfwers 
were given by him, as to the a£iion pending againil him, 
and his intention to avail himfelf of all advantages from 
the convi£lion of the defendant, if it took place. But it 
alfo .dillin£lly appearing that he and not Mr. Kinnaird 
was the firil difeoverer to the plaintiff of the defendant's 
offence, he was rejefled as a witnefs intereiled, and Kin- 
ttaird was then examined in chief, who proved the con- 
verfation between him and the defendant, in which the 
defendant made a direft offer of giving him his vote fojr 
money. The defence fet up proceeded upon an admillion 

5 of 
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of the truth of the converfation as reprefented by Mr. Kin- 
nairdi but it was contended that the offer was made 
jocularly, in ridicule of the pretenGons of Mr. Kinnairdt 
who as a Granger to the borough pretended to offer him* 
felf as a candidate without paying any money for the 
votes, which he had difclaimed on his crofs-examination 
any intention of doing. On this defence the queftion 
went to the jury, with the obfervation of the learned 
Judge to them, that he faw no reafon for fuppoGng that 
the defendant’s offer of his vote for money was not meant 
ferioufly by him : but the jury found a verdi£l for the 
defendant on that ground. 

The motion for the new trial was urged on the ground 
thai Bradley was a competent witnefs, notwithftandiiig 
the pendency of the a£iion for bribery againft him ; for 
that no intereft was veGed in him at that time, it being a 
contingency whether that action would be perfeveted in, 
and whether it would be profecuted with effe£l ; and till 
convi£lion the witnefs muG be prefumed to be innoc<-nt ; 
and that even then it was contingent whether he could 
avail himfelf of it, as fome other prior difeoverer might 
appear \ or if he could, whether he would do fo. But ii\ 
order to found an objeflion to a witnefs on the ground 
of intereG it muG be an intercG then cxiGing, and not a 
mere future expectancy of an intereG. That as it would 
be no anfwer to an objection to the intereG of a witnefs 
that he did not mean to ufe it, fo it caonot found an 
objection on the ground of intereG that a party will ufe 
it, if in point of law none really cxi.G at the time.. That 
beGdes, it was contrary to the policy of the bribery aCt to 
exclude the teGimony of either of the parties ro the 
bribery ; for in general thefe matters p<i0ed between the 
parties themfelves, and it was meant to fubjcCl them 

J! n « both 
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both to the danger and penalty of fuch ada, and to en-> 
courage them to impeach each other by offering an- 
indemnity to the fir ft difcoverer. hat neither in Sutton 
V. (a) nor in the Cricklade cafes in 1 78 1 for briberyt 
which were long and ably contefted, lyas any ftich objec- 
tidn conceived to lie to the witnefTea examined, who ftood 
in the fame fituation with Bradley. 

^ht Court here intimating that, if the queftion had 
turned merely on the objed^ion to the witnefs on the 
point of intereft, they fhould have thought it material 
enough to be confidered more fully upon a rule to (hew 
caufe, obferred that it became unneceffary to difcufa that \ 
for the defence had proceeded altogether upon a collate- 
ral fad^ to that which Bradley the rejedted witnefs was 
called to confirm, namely, the converfation which took 
place between Kinnaird and the defendant, which wait 
admitted by the defendant to have been truly ftated by 
the plaiiitifPs firft witnefst 

Millet then obferved that it was impofiible to ftate 
what effedf the evidence of another witnefs to the fame 
converfation might have had on the jury. He could not 
pretend to fay what other circumftances might have come 
out on his examination which would 'have imprefled the 
jury more ftrongly with the belief that the converfation 
was ferioufly intended by the ' defetldant. That it had 
always been underftood that if the witnefs called was 
competent at the time, and ought to have been received 
to give the evidence which was relative to the caufe, the 
greater or lefs degree of weight due to his teftimony could 
not be a ground for his rejeAion. If the evid^ce oftcred 

(«} 4 &rr. >283. aqd i Blet, 665. 

were 
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were relative at the time, the admiffion or rejeOion of the 
witnefa could not depend upon the defence afterwaids fet 
up in argument to the jury. But the materiality of it 
iRuft be confidered at the time when it was offered. 

Lord Ellemborodgh C. J. If the quellion turned 
on the latter ground I fliould be inclined to grant a rule 
to fiiew caufe, it being a point very important to be con« 
fidered. But here the iffue which went to the jury was 
on a {si£k quite collateral and immaterial to what the 
witnefs was called to prove. For the evidence of Mr. 
fCinnairdf which Bradley was called to corroborate, was 
admitted to be true, and the defence made was quite col« 
lateral to it, on which the verdi£l was given. There there* 
fore feems no occalion for the interference of the Court. 

Grose J. declared his opinion to the fame effefl j and 
pbferved that it was no ground for granting a new trial 
on account of the rejeAion of a witnefs to a fad, which 
was admitted to be true, and was not inconGftent with 
the ground on which the verdid proceeded. 

Lawrence J. When a new trial is moved for on ac* 
count of the improper rejedion of a witnefs, the firft 
inquiry always made is. What the witnefs would have 
proved, and whether it were material to the iffue ? Now 
here Mr. Kinnaird had proved the converfation which 
paffed between him and the defendant i to corroborate 
which, Bradley^ who was alfo prefent at the time, was 
called } and if the defence had proceeded on any contra* 
didion of what had pafled on that occafion, his teftimony 
might have been material to be adduced ; but the defence 
diid not go on a denial of Mr. ^innaird^% evidence, but 

lid admitting 
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1803. admitting hU account of the converfation to be exaAl/ 

Ipwaiim ** "0* being fuggefted at the time that Brad- 

egainfi /rj» could Carry the evidence further, the defence was, 
^ ^ that v^hat was faid by the defendant was in joke, and by 

way of ridiculing the pretenfions of a ftranger candidate 
who profeiTed that it was not hU intention to offer money 
for votes. The queftipn went to the jury on that ground ; 
yvith my obfervation that there did not appear to me to 
be any reafon for fuppofing that the offer was not feriouffy 
(nade by the defendant, but if they thought otherwife, that 
vvould be a defence } and they found on that ground for 
the defendant. If the tefUmony of Bradley had been 
offered as tending to carry the evidence of what paffed 
further than Mr. Kinnatrd had done, or to alter the im> 
p.relCop which was to be deduced from it, and it had 
been rejefied, that would be a ground to apply for a new 
trial, foppofing him to have been a competent witnefs. 
If the queflion turned on the general ground of ob- 
jedion to the competency of the witnefs, it would be 
very material to. be considered. 

Le Blanc J. The ground on which new trials arc 
granted, on account of the reje£tion of a witnefs who 
was prepared to give evidence relative to the iflue, is that 
the Court cannot weigh the degree of relevancy, or fay 
what effe£l any fa£I that is relevant would have had on 
the minds of the jury. But where the objeflion merely 
is, that what was proved by one witnefs could have been 
proved by two : there being no denial of the fa£t which 
he was called to prove on the part of the defendant, but 
the defendant going to the jury on a defence altogether 
collateral to that fa^, there is no ground for th^ Court 
tp interfere by granting a new trial, 

Rule refufed. 
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Hxles again/i The Inhabitants of the Hundred of 

Shrewsbury. 

'^HIS was an a£Iion brought by the plaintiff againft the 
hundred of Shrevtjbury to recover damages to the 
amount of aoo/. fuffained by the plaintiff from a fire in 
the building hereafter deferibed, which had been wilfully 
fet on fire. The firft count of the declaration ftated, that 
on the pth of May iSoi, at the town of Sbrev^ury in 
the faid hundred of Zhrewflfury in the county of Bahp^ 
certain perfons unknown with force at^d arms wilfully, 
unlawfully, malicioufly, and felonioufly did fet fire to a 
certain outheufe of the plaintiff fituate in the faid hundred, 
&c., and thereby wilfully, &c. burned the fame, and cer- 
tain miH-wheehy nvorhs, and machinery in the fame^ being of 
300/. value, and alfo large quantities of corn. See. of 200/. 
value in the fame, in contempt, &c. It then dated the 
feveral other neceffary proceedings, as notice to the inha- 
bitants, and the plaintiff’s examination before a judiceof 
the peace, and that the offenders had not been apprehend- 
ed or convifled, nor the damage paid, &c. In the fecond 
count the building was deferibed as a certain houfe^ 
and in the third count as ** a certain barn.** Plea, not 
guilty. At the trial at the Summer Affizes at Shrewjburyf 
1802, before Le Blanc J., the plaintiff obtained a verdifi; 
for zoo/., fubjed to the opinion of the Court on the fol^^ 
lowing cafe. 

The building in quedion, fituate in the abovementioned 
hundred, was a fubitantial building or mill‘haufe, whrreia 
was a corn-mill, adjoining to another building under the 
fame roqf, tl^e Ipwer part of which was ufed as a cow« 

boqfij 


1803. 




The burning of 
a not 

parcel of any 
dwelling, houlby 
is not felony 
within the ftat. 

9 I . c. ajio 
which give! a 
remrdy to the 
party grieved 
agaiud the hun« 
dred, though 
within the ftat* 

9 Gto. g. which 
omits the reme- 
dial claoles 
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1803. houfe and hemp- mill, and the upper part as a rnufF-mill) 
‘ and adjoining to that alfo under the fame roof a cottage or 
mgmuft dweliitig-houfe, where formerly one of the plaintiff's fer<> 

The Hvndred at . . 

(RiEwtauiT. vants employed in the corn-mill uted to iieep,but there was 
nopaffage or interior communication between the cottage 
pr the cow-houfe and hemp*mill into the corn-mill with 
out going out of doors. The whole was in the plaintiff’s 
occupation, except the fouAF-mill. No part of the cottage 
or the cow-houfe and hemp-mill was injured, except a 
fmall part of the cow-houfe wall. The corn-mill was 
wilfully fet on fire by perfons unknown in the night be- 
tween the 8th and 9th of Jtlay tSoi, and totally deftroy- 
ed; the damage above <$00 A The mill was in the 
ground floor, over which were two floors, the upper one 
over the water-wheel ufed ^s a granary, the roof and floors 
of which were totally deflroyed, to the amount of above 
aooA (There was a plan annexed, defcribing the builds 
ing and damage.) The plaintiff gave immediate notice 
on the 9th to feveral inhabitants of the hundred, and on 
the 11th of 1801 gave in his examination before 
JE. S. Efq, a juflice of peace in and for the town of 
Shrew/bury and hundred aforefaid, who hy virtue of ne 
intromittant claufes in feveral charters granted to the faid 
town have exclufive jurifdi^ion over the place in quelllon, 
as follows ; '* The examination of Thomas Hiles of, &c^ 
in the town of Bhrtnufiury^ taken before me, one of hi^ 
Majefty’s juftices of the peace for the faid town and liber- 
ties, this 1 ith of May 1801, who upon hU oath faith, &c, 
(The examination, upon which no queftion turned.Tet forth 
the circumftances of the fire, and concluded with faying 
that the mill and ftock were entirely confumed, and that the 
examinant had not any knowledge whatfoever of any per- 
fon or perfons who fet the faid mill on firet) The original 

writ 
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writ was tefted and fued out on the 27 th of Aprils 4a 
Ceo. 3., and none of the offenders have been difcovered. 
It was objedled on the part of the defendants, that no part 
of the building deftroyed or damaged was fuch as entitled 
the plaintiff to recover. But that if the cow-houfe and 
granary (hould be fo holden, yet the examination was not 
fufllicient, as not being taken before a proper magiftrate. 
The queftion for the opinion of the Court was. Whether 
notwithftanding thefe objeAions the plaintiff were entitled 
to recover any damages for the injury he has fuffained ? 

Wigley for the plaintiff. The words of the Black 
p Geo, I. c. 22. f. 1 & 7. which defcribcs the offence and 
gives the remedy againff the hundred, are houfe, barn, 
or outhoufe.” This was rather meant to extend than 
limit the common law definition of arfon } and by Lord 
Coke (a), Lord Hale (^), and Hawkins (e), arfon at com- 
mon law is the burning the houfe of another, which is in- 
tended not only of infet houfes parcel of the manfion, 
but of outfet houfes alfo, as barn, ftable, cowhoufe, &c. 
and the like, parcel of the manfion ; and it is not neceffary 
in the indidiment to charge it to be domum manfionalem, 
as in burglary. It is true that the ftat. 9 Geo, 3. c. 2^,(J) 
was paffed to make the burning of mills capital j confidering 
the offence as not included in the former ftatute } but 
probably that was intended merely to reach the mere ma- 
chinery of the mill, and was not neceffary to proted% the 
mill houfe or fubffantial fabrick of the building. And in 
^ayloe^i cafe (<) a doubt arofe fubfequent to that ftatute 

(«) {i) jHaht 567. {e) t Bawi.'P.C. eb, ^9. 

(^) Thii ftitate doe( not exund tbc icimdy gives by the former ftatuce 
pgaioft the hundred. 

I Leatif 58. 
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Milks 

0gMft 

The hundred of 
Sukkwskuky* 


whether a mill were net an outhoufe within the ftat< 
9 Geo. i.f upon which the Judges gave no opinion. 

Lord Ellenborough C. J. Although the cfllence of 
arfon need not be laid in the indi£tment to be committed, 
againft the manfton-houfe^ but it is fufBcient to lay it to be 
againft the hovfe of another, ftill it is necrlTary in evidence 
to conned the building burned in fome way with the 
manfion-houfe, fo as to fliew that it is parcel thereof. 
Now here the mill is not (hewn to be conneded with any 
dwelling-houfc. The flat. 9 Gro. 3. 0. 29. was pafled on 
purpofe to extend to mills, that is, whether or npt parcel 
of any dwelIing>houfe. But that ad does not give any 
remedy againft the hundred. The adion therefore can 
only be fuftained by bringing the cafe , within the flat. 
9 Geo, I., the words of which are houfe, barn, or out- 
hottfe, that is, fuch houfe or outhoufe of which arfon 
might be committed at common law : now the premifes 
burned are clearly not a dwelling-houfc, nor a barn, nor 
an outhoufe belonging to a dwelling-houfe. * 


Lawrence J. What is a milUhoufot as Bated in the 
cafe, but a mill: which, as fuch^ is not included in the 
ftat. 9 Geo. 1.} the burning of which is exprefsiy pro- 
vided for by the fubfequent ad, fo far as refpeds the 
offence, but it does not include the remedy againft the 
hundred. The cafe of ’Tailor only determined that burn- 
ing paper in a houfe was not burning a houfe. It was 
unneceflary to couCder any other queftion. 

fer Curiamt Poftea to the Defendants. 
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CoARE avainjl Giblett. 

** •' Afcjp 3d. 


^I^EBT on bond, dated 24th of December 1796, in the 
penal fum of 2800/. The defendant craved oyer of 
the bond (by which it appeared to be a bond by the de- 
fendant fingly to the plaintiff) and of the condition, 
which reciting that whereas IV. 8., G. S., R. iV., C. C., 
and D. S. had contra£l;ed with the plaintiff to grant him 
an annuity of 155/- itr* id. for the life of the furvivorof 
them the faid ‘JV. S., G. S., &c. at the price of 1400/. 
which was that day paid to their ufe : and whereas by a 
bond of the fame date the faid JV. S., G. 5 ., &c. (all but 
C. C.) became jointly and feverally bound, and it was in- 
tended that C. C. fliould alfo have been bound to the 
plaintiff in 2800/. conditioned to pay the plaintiff an an- 
nuity of 155/. iij. t d. during the life of the furvivorof 


The fitft part of 
■ memorial of an 
annuiry flatrng a 
bond by which 
terrain perfons 
btcamt bound to 
fhe grantee, may 
be eaplained by 
a rubfequent part 
fettlng forth 
another bond, in 
which the firft 1$ 
recited as n joint 
find federal bondj 
fuch recital not 
being tnconft((. 
enc with the pre- 
ceding allega- 
tion, but only 
explaining what 
was before left 
Ihort in the df<^ 
feription of the 
firft bond. 


them (the grantors) : and whereas the faid C. C. had by 
accident been rendered incapable of executing the faid 


bond on that day, and therefore the defendant at the re- 
quell of the other grantors had agreed to become a furety 
with them for the payment of the annuity : was that 
the bond (on which this a£llon was brought) fliould be 
void if the faid annuity were truly paid during the life of 
the furvivor of the perfons above named. And then the 
defendant pleaded, ill, non ell faduin, and 2dly,that the 
plaintiff within twenty days after the execution of the faid 


bond caufed a memoria/ of that and'of certain other in lira- 
ments and aflurances for granting and : fecuring the faid 
annuity to be inrelled in the Court of Chancery as follows: 
** A memorial to be inrolled, &c. of a bond dated 24th of 
December i ^96, whereby JV. 8%, G, S.t R. N., C. C., and 

D. S. 
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t). S. (but which bond is not yet executed by the faM 
C. C.) in confideration of 1400/. on that day paid to the 
faid S.f G. S., Sec,, became bound unto the faid William 
Coare (the plaintiff) in the fum of 2800/. conditioned for 
payment, &C4 And alfo of a memorandum indorfed 
thereon, whereby, &c. And alfo of a warrant of attor- 
ney, &c. ,dnd alfo of a bond dated 24th of December 1796, 
whereby P. Gibleit (the defendant) became bound unto 
W. C, (the plaintiff) in 2800/., and whereby, after re- 
citing that the faid W. S., G. 5 ., See. had agreed with the 
plaintiff to grant him an annuity of 155/. ii/> id. during 
the life of the furvivor of them at the price of 1400/., and 
which fum the plaintiff had that day paid to their ufe, 
&c. : alfo reciting that by a bond, meaning the bond before 
fated, bearing even date therevjithy the faid W, S., G. 5 ., 
&c. became jointly and fever ally bound, ■ and that it was in‘< 
tended that the faid C. C. (hould alfo have become bound. 
Sec. (as before mentioned). Alfo reciting that the de- 
fendant had agreed to become bound as furety, &c. (as 
before mentioned), which he had confented to do,” &c. 
The memorial then proceeded to ftate the condition of 
the bond as before mentioned, and the other inftruments 
for fecuring it. The defendant then pleaded that the 
bond in the memorial firft above dated was a certain bond 
dated the 24th of December 1796, and executed by the 
faid W. S., G/ 5 ., Sec. whereby they became Joint^ and 
feverally bound to the plaintiff in 2800/. conditioned for 
the payment of the faid annuity, which faid memorial was 
not a good and fufficient memorial of the faid laft-men-’ 
tioned bond, &c. according to the form of the ftatute, by 
reafon of which the bond on which this a^ion is brought 
is void in law. (There were other objeAions pleaded to 
the memorial, which were not infifted upon in argument.) 

3 Replication. 
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Replication to the fecond plea, that the memorial was a 
good and fufficient memorial of the faid bond, according 
to the form of the ftatute : to which there was a general 
demurrer, and joinder. 


1803. 

COAR V 
ClBLITT* 


Reader in Vupport of the demurrer. It appears that 
the bond of the 24th of December 1 79^$ was in truth a 
Joint and feveral bond, and yet in the memorial of that 
bond it is only dated that the feveral obligors, of whom 
the defendant was one, became bound unto the plaintilF, 
which mud be taken to mean jointly bound : but fuppoHng 
it meant feverally bound, yet the bond bcingy 3 /«r as well 
as feveral the memorial would be bid, according to Willey 
V. Cavathorne (/>}. If it be faid that the defeat is fupplied 
by the fubfequent part of the memorial, in which it is re* 
cited truly as a joint and feveral bond, and that a recital 
is the fame as a precife allegation, according to the con* 
(trudion of the annuity a£l (17 Geo. 3. c. 26.) in Sowerby 
y. Harris {b), and Hodges v. Money and Coitftns y. 
Thowpfon {d) ; it may be anfwcred, that fuch recital, if 
to be noticed at all, is contradictory to the memorial 
of the bond itfelf fet forth, and (hews fuch memorial 
on the face of It to be defeclive; or it leaves it at 
lead* ambiguous how the obligors may be fued, which 
requires explanation by matter dehors the memorial. 
But it is not even the recital of the party making the 
memorial, but a recital in another deed memorialized, 
which may not be corred. Nor does it even ap« 
pear to be a recital of the fame deed ; for the words are, 
<* alfo reciting that by a bond.” [Lord Ellenhorough. 
The memorial goes on, ** meaning the faid bond befbrejiated 


(a) ebu, I Tol. 39S. 

I*) 4 Tfrin Rep* 500. 


(h) 4 Term Rep, 494.’ 
fJ) B Term Rep, 335, 


hearing 
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1803. hearing tvtn date ihereviith t which is a dire£fc allegitiotl 

“■ that it is the fame bond before fct forth.1 But that alle* 

CoARie 

•gmnfi gation is at variance ivith the fad appearing on' the face 
of the memorial, which fliews that it caftnot be the fame 
without falhfying the memorial itfelf. At all events thofe 
cafes only (hew that a recital of the confideration of the 
annuity is fufficient within the llatute, which merely re-^ 
quires that the memorial (hall fet forth the conGderatioii 
of granting the annuity, and may therefore be well fatif- 
fied by a recital of fuch confideration : but that is very 
different from the exprefs requifition of the a£t, that a 
memorial of every deed, bond, &C4 (hall be inrolled, &c* 
And fo it was confidered by the Court of C- B. in Van 
Braam v. yhaes (a), who held that a memorial no other*, 
wife noticing a bond, &C4 given to fecure an annuity 
than by way of recital, was bad. A fortiori, therefore, 
a previous falfe (latement cannot make a recital more 
available* 

f 

Hotroydcoiitxh.. The memorial mull be taken altogether} 
and from the whole it appears fuflicieiitly clear that the obli- 
gors in the bond of the 24th of December were jointly and 
feverally bound. The recital in the fecond bond of the bond 
before fated is not inconfillent with the memorial bkforct 
made of the fame fecurtty. The memorial firft dates, that 
the obligors became boundf and then the fubfrquent recital 
(hews in what way they ^became fo, viz. jointly and feve* 
rally- Though this is fomething more than recital; fot 
the former bond, as recited in the fecond bond fet forth in 
the memorial, is exprefsly alleged to mean the bond b^re 
fated of the fame date, which is no part of the recital in 
the fecond bond. It is enough however if the fa£k appear 
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bjr way of recital ; and there can be no ground for the 
diftindion fet up between the manner of noticing the 
deedi and the conGderation in the memorial; for both 
are equally required in the fame claufe of the ftatute : 
and the point was unneceGary to be decided in Van Braam 
Fk Jffkaesf for there was another deciGve objection on 
which the Court there relied, namely, that all the wit> 
nefles to the deeds were not ftated. 



Coimft 

CiBLtTt; 


Lord Ellenborough C. J. It is unneceGary to dif- 
Cttls the matter further, the cafes cited being deciGve that 
a fa£l appearing in the memorial by way of recital may be 
taken in aid to make that certain which would otherwife 
be left more at large. Our opinion does not contravene 
any of the cafes referred to ; for here all the deeds are 
ftated, and nothing is ftated untruly. It is firft ftated 
that the obligors heeame bounds not ftating how ; it might 
be jointly, or feverally, or both | but according to the 
cafes we may fupply from a recital in another deed fet 
forth in one part of the memorial what is defectively 
ftated or left Ihort in the ftatement of another part. This 
is very diftinguilhable from the cafe of Willey v. Catv* 
thornet where it was ftated that the obligors became feve- 
rally bound, whereas they were bound both jointly and 
feverally t which was holden bad; for that was a deception 
in the memorial ; it imported t^at the parties were only 
bound feverally and not jointly and feverally, as expreOio 
. unius eft ezcluGo alterius ; but here the words are only 
became bound, which are open to either fenfe, and are ex« 
plained by what follows to mean jointly and feverally 
bound: and when it is ftated that the bond fo recited 
meant the bond before^ated, htc, it brings the cafe within 
the rule of fupplying a fad material to be ftated frem 
VoL.m. Kk whdt 
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J803. what is only recited in the tnertiorial t and thereby what 
left doubtful by One part is made clear by another^ 
And if the confideratlon of granting the annuity may be 

CiaiiaTT* fi rt I* 

coUected from a recital in the deed fet forth, it is as com<> 
petent to us to colled); from a recital of one bond in ano« 
ther that the firO was a joint and feveral bond, which 
before was only deferibed generally in the memorial. 

GttosE J. The (latute requires a memorial of every deed, 
bond. See. t and here the memorial does (late the bond 
in quedion, but it does not (late the whole of it at firll : 
yet it does not allege any fad) to miilead ; but the deferip- 
tion of -it being in fome degree left fbort at firft, we may 
look to other parts of the memorial : and we find that in 
noticing another bond in the memorial it is dated in the 
recital of fuch fubfequent bond that the fird was a joint 
and feveral obligation. That therefore, there being no ap- 
pearance of deceit intended, may be taken to fupply what 
was only left drort in the defetiption of the ftrd bond 
bi-fcre. 

liAWREXcr. J. Taking the whole memorial together if 
appears that the frd bond mentioned was a joint and fe- 
vcral bond. As it was fird dated in the memorial, that 
Hood uncertain: it might have been joint and feveral, or 
joint only, or only feveral ; but upon looking further we 
dnd it recited in a rubfequent indrument as a joint and 
feveral bond, with an allegation that it is ttiV faftle bond 
befoiC mentioned : titat therefore is fuf&eient^ 

Le Blanc J. Suppofing the fird part of the memorial ' 
contained a defe<Stive ftatement of the bond (which I am 
by no means prepared to fay, fuppofing the queftion to 
have turned on titat,) yet admitting it to be defective, it 

» 
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b fupplied by the fubfequent part. For the cafes (hew 
that the Court will look at a recital in the memorial t and 
in a recital in this memorial the Court fee that which is 
not inconliftent with what goes before, but only that the 
bond in queftion was dated lefs accurately at firfl. than in 
the fubfequent part where it is dated by way of recital. 

Upon the whole therefore the Court fee with fuificient 
certainty of what nature the bond was, that it was a joint 
and feveral bond. 

Judgment for the Plaintiff. 

The Kino againjl Tolley. 

® May ith* 

Convi£fion, returned into this court by certiorari, fet A conviction on 

forth, that on the 8th of September^ 42 Geo, 3. F. B, |be 

who profecuted, &c. came before S, T. Efquire, a judice 

of peace, &c. and informed him ** that within three 

months now laft viz* on the 7th of September^ 42 Geo* 3* quailfitdp 

at the paridi of D. in the county of W trcejler^ one ^ohn within j montht' 

Xolley (the defendant) of &c. in the faid county, yi/rmer, cnmniitted ; and 

being a perfon not then having lands, &c. (negativing the the^mat‘Vr‘be ** 

feveral qualifications for killing game mentioned in the fhatVme, ***** 

datute,) nor then being gamekeeper of any lordy (Sfc. of any 

manor y y<r. duly conjlitutedy He, to kill game, nor then being defendant, a 

coDviftion after* 

truly a fervant of any lordy He, of any manor y nor then being wardt UM,. 
immediately employed or appointed to kilt game for the foie uft 
pr immediate benefit of any lordy Hc.y nor then being in any 
manner qualified to kill game or keep any dog or engine 
to kill game, &c. did keep and ufe a certain engine called 
a gun and three fetting dogs to kill the game, in the faid 
pariCb of D., &c., contrary > to. the form of the datute, 
whereby- and by force of the datute he has forfeited 5/.’* 

The convi^ion then fet forth a fpmmons of the defend- 
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««t, and hu appearance on the x ith of September ^ when he 
|deaded not gailtyt and that a witnefs examined on the part 
of the informer prored the oBFence in the manner therein^ 
ftated to hare been committed on the 7 th of September ^ 
4a G<a. 3. Whereupon the defendant being called upon 
by the faid juftice for his defence, he duly proved the exe« 
eution of the following deputation by G. /*., Efquire, lord 
of the manor of E. in the parifh of D. aforefaid, and the 
certificate of the inrollment thereof with the clerk of the 
peace, &c. The deputation, dated in September 1784, 
was then fet forth in the ufual form, wherein the lord of 
the manor of E* appointed the defendant therein defcribed 
as of E, aforefaidj^rntvr, to be his gamekeeper, with au- 
thority during the lord’s pleafure to kill game, &c. upon 
his faid manor of E. And it was admitted by the in- 
' former that the gun and dogs were kept and ufed within 
the manor. The defendant then alfo produced a game 
certificate with a three guineas (lamf^ but no certificate of 
his appointment of gamekeeper, nor any other proof of his 
quatification to kill game. It then ftated, that at the in- 
ftance of the informer and with the tenfent of the defend 
ant the further hearing of the matter uras adjourned to a 
future day to be named by the juftice ( ** and that after- 
wards, on the ajd of Decendter^ 43 Geo* 3. the defendant 
was again fummoned to appear before the faid juftice on 
the ayth of the fame Dectmher at, &c., on which day the 
defendant not appearing, and proof of the fummons being 
made, Ac. the juftice adjudged that the defendant within 
three foeerths next brfore the faid information, viz. on 7th 
SeptmheTi 4a Qeo. 3. at, &c. being a peafon not having any 
lande, 8cc. (negativing his. qualifications) nor then Mag 
gameheeper any brd, foV.. (as before)' did keep and ufe a 
certain engine called a. gun and three fetting dogs to kill 

the 
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the game, Sic. And therefore the faid juftice off this xith 
of December ^ 43 Geo. 3. at, &c. did CORviQ the defe.nd«mt 
of the offence aforefaid, &c. and adjudged that the de- 
fendant for his offence aforefaid had forfeited 5./. to be 
diftributed, &c. In witnefs whereof the Juftice fot hie 
hand and feal at, &c. the a7th of Dtetmhtr^ 43 Geo. 3." 
(Signed and fealed by the conri^iing magiftrate.) 

Peake for the defendant firft: obj^Aed to the conTi£Ilon, 
that it proceeded upon the ftat. 5 Ann. c. 14. for the pe- 
nalty of 5/. for killing game without being duly qualified; 
whereas it appears upon the evidence that he was duly ap- 
pointed a gamekeeper by the lord, of the manor, as pro- 
vided for by the fame ftatutc,yi 4. The Court then called 
upon 

Wood in fupport of the convi£Iion. If the defendant 
were not legally conftituted a gamekeeper, then he cannot 
protect himfelf as fuch from the penalty of the ftatute of 
Queen Anne. Now the ftat. 3 Geo. i. c. 11. reciting the 
former law, « and that under colour and pretence of the 
authority to kill game for the ufe of the lords, &c. of 
manors, it was become ufual for lords. Sic, of manors to 
grant deputations to the farmers, tenants, and occupiers 
of the lands lying within their manors to be gamekeepers, 
which pra£lice was a great abufe of the faid a£k, and 
tended to a deftruflion of the game ; for remedy thereof 
ena£ts, that no lord, dec. of any manor ihall appoint anj 
perfon to be a gamekeeper, with power to kill game, unlefs 
filch perfon be qualified law fo to do, or unlefs fuch 
perfon be truly and properly a fervant to the faid lord, &e, 
or be immediately employed or appointed to kill game for 
the foie ufe or immediate benefit of the faid lord, ficc., and 
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not otherwife. And that qo lord, &c. of a manor lhalt 
qualify any perfon, aet bfing qualified by the^ laws of this 
realm ft to do^ to kill game, &c.. or keep any greyhound, 
&c. or any other engine to kill game. And that any per- 
fon not being qualified, &c. or not beuig truly and proper- 
ly a fervant of any lord, &c. (as before) who under colour 
or pretence of any deputation, ,&c. by any lord. See. of a 
manor (hall kill any game, &c. or keep or ufe any grey- 
hound, &c'. or any other engine to kill game, being there- 
of legally convi£ted, ihall for every fuch olFence incur fuch, 
forfeitures, &'C. as are appointed by the (lats. 5 Ann. 
£. 14. and 9 Ann. c. 25.} fuch forfeitures to be recovered 
by fuch means, &c. and within fuch time, &c. as are 
preferibed by the faid a£ts ; any thing in the faid a£ls 
or in any other law, &c. to the contrary notwithdand- 
ing.” Now here there was no evidence that the defend- 
ant was duly qualified ; and in the deputation itfelf he is 
deferibed as farmer^ and is one of the defeription of per- 
funs particularly pointed out by the latter datute, to 
whom a deputation (hall nut be granted. And the pron 
du£lion of the three guinea certificate, which is a differ- 
ent certificate from what is required by the aft of the 
25 Geo. 3. c. 50. to be taken out by deputed game- 
keepers, (hews that he was not a£ling at the time under 
that deputation, but claiming to kill game in his own 
right : and he never took out a certificate as gamekeeper. 

^ke Court intimated fome doubt whether, though the 
defendant might not be a legal gamekeeper with power to 
kill game under the dat. 3 Geo. i., yet whether he might 
not be a legal gamekeeper to keep a dog or gun for that 
purpofe within the dat. olAnne. lHhoxx^hoiAEllenborough 
afterwards noticed the provifion at the conclufiou of the 

Claude 
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ciaufe referrad to in the flat. 3 Geo. i. that fuch perfoiis 
ihould incur fuch forfeitures as are appointed by the ftat. 
of Anne< When Grofe J. obferved, that by the ad feflion 
of the ftat. ^Ann. e. 14. it is provided, that the convi£lion 
fhall be made within three months after the offence com-' 
mitted ; and here it appears to have been made long after 
that period ; though the information is ftated to have been 
made within that period. 

Woodf (after fome interval which he prayed tb look 
into the a£l) obferved, that the limitation of time was 
confined to the claufe refpefting higlers and others having 
or offering to fale, &c. game in their cuftody, who are 
liable to be convifled for every fuch offence in 5/.; and 
the words of the '2d claufe limiting the time of profecu* 
tion are provided that fuch conviction” (which muft 
relate to a conviction for the offences before deferibed) 
be made within three months after fuch offence com- 
mitted.” But the offence for which the defendant is 
convicted arifes out of the 4th claufe of the ftatute, W'hich 
has no limitation of time for the conviction, nor any di- 
reCt words of reference to the former claufe. 

PeakCf contra, faid, that the 4th claufe fpeaks of perfuns 
convicted as aforefaid” which may as wall refer to the 
manner and time of conviction mentioned in the antece- 
dent claufe as to any other matter in the fame claufe : 
hut that at all events the doubt was gotten rid of by the 
fubfequent ftatute of the 9 Ann. f. 25. which recites and 
makes perpetual the ftat. 5 Anne^ except as thereby alter- 
ed ; and then provides that no lord, &c. of a manor fhall 
appoint above one perfbn to be a gamekeeper within any 
ope manor wUh power to kill game } and that the name 
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1803. of fuch perfon fliall be entered with the cietk of the 
I'liefliMa that' in cafe any other gamekeepef whofe 

agei^ name fliall be not fo entered, who fliall not be oSietrOdfe ■ 

TobtEV. 

qualified, (&c« fliall kill game, Ac. he fliall for^ efiery-' 
offence incur fuch forfeitures, &c. as are inflifked by the 
faid recited a& upon biglerst &c., ** liich forfldturea to 
be recovered by fuch means, and in fuch manner and 
form, and within fuch timct 8cc. as are prefcribed by the 
faid a£t.’* 

The Court faid, that this got rid of all doubt on the. 
fubje^l;, and {hewed that the convi£lion muft be within 
three months after the offence committed : and here the 
magiffrate h^d adjourned over that time before he made 
his convi£lion* 

Convi.<£lion quaflied.. 


ilfiry4th* . 


Care againji Gapper, Clerk. 
Goujud again/i The faine^ 


After fentence In T TPON a rule Calling on Mr. Gapper to (hew caufe why 

Cheecclefiafticnl W ° ' 

court in a matter a prohibition (hould not iflue to the confiftory court 

of the archdeacon of ^r//r, to prohibit it from holding 

co^ftruflion of* P*®* *1*® mattcra there depending between the parties • 

TO»fiuy"i“* the proceedings appeared to be thefc ; 

^i^ber'that asTcfior of the parifli of High Ham in the 

bad county of Somerfett libelled the refpeflive plaintiffPs in the 

•a, tbit Court court below for fubtta£lton of tithes in the common form } 

yi'aintifftode. and charged that thc plaintiff Gare, in the years 1798, 

tiM* &c. occupied lb many acres of meadow and pafture land, 

P**^ of open wafte or common called JtingU 

SeJgmoor, and lately inclofed by yirtue of an affk of par- 

Court below |o have inSiconflrucil the iAb o prohibition Ihould fo nfeer ibiteade in h matter in ' 
which thc Court below bad orifinal jurifdiAioiig or wbethv it were ouly « ground of appeal. 

Uamenr» 
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h»menti Jknatf within tbt parifi> High Ham 1803. 

and the tit|Mbile part* dicfeof \ in xefpeO of which the ^ 

tithe lof hap and agiftment tithe was demanded. To this 
the defendant bp his anfwer ftated, that by virtue of two ^c'wiu * 
aQs of patUantent, the 31 GM.3. t. 91. and 37 Geo, 3. 
e, i 6 i for draining and dividing the faid moor or tra£t of 
wafte land called King’s Sedgmor, the fame was inclofed 
and tdlotted accordingly. That the faid wafte was an- 
ciently part of the pofleflions of the abbey of Gl^onbury, 
and fo continued till the dilTolution of monafteries in the 
reign of Hen. 8., and therefore exempt from tithe. That 
before the inclofure Kin^s Sedgmoor was extra-parochial» 
and the tithes due^ if at all, to the crown* whofe right 
was faved by the faid inclofure ads. The refpondent 
further admitted* that in the year 1798 he occupied eight 
acres of meadow, lately part of Kin^s Sedgmoor^ from 
which he cut feven tons of hay t but denied that the fame 
was previous to the paifing of the faid ads within the 
parifii of High Ham / and as to the tithe of hay* he alleged 
a certain modus in the faid parilh. In reply Mr. Gapper 
by his perfonal anfwer admitted that the lands in queftion 
were part of Kin^s Sedgmoor, but denied that they were 
extra-parochial } becaufe the proprietors of lands in the 
feveral pariflies near adjoining to King’s Sedgtnfior (of 
which the parifti of High Ham is one) did* in refped of 
their lands, mefluages* 8cc. in fuch feveral pariflies* claim 
and had from time immemorial exercifed certain rights 
of common of pafture appurtenant on King’s Sedgmoor o 
wherefore it was part of the faid feveral parilhes, though 
the boundaries of each were not certainly known. And 
that King’s Sedgmoor is not mentioned in the ad of the 
31 Grs. 3. as extra- parochial, but is therein ftated to be 
in or near, or adjoining to certain pari&cs named* 

which 
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180^. virhieh High Ham is one ; and that the cemntiffioners 
■ pointed by the faid ad did by their award allot and divide 
agamjl the faid trad called King's Sedgmeor, unto and' amongft ' 
^ rul** * each of the feveral pariflies, &c. named, which were 
allowed to have rights of common appurt&nanf, $ct. and 
it was in and by the faid ad dtreded, that the allotntents 
fhould be made in proportion to the number of rights of 
common, &c. and Jhould for ever thereafter he deemed and- 
taken to be part and parcel of the feveral parijhes to nuhich the 
fame refpeStively Jhould be ujjigned. That the commiilioners 
allotted 586 acres, part of King's SeJgmoor, unto and for 
the parifh of High Ham. And that the proprietors of the 
feveral tenements in. the fai<j parifli, in refped of the 
faid allotments applied to parliament in the 37 Gw. 3. 
and obtained an ad intitled, for dividing, allotting, ' 
** and inclofing the open or . commonable lands and 
** fields within the parilh of High Hamf &c. under 
which laft mentioned ad the fpot in queftion was allotted 
to Caret being part of the 586 acres before 'mentioned, 
and within the bounds of the faid parifh of High Ham. 
And that it was by the faid laft>mentioned ad further 
provided, that the lands allotted by virtue of the fame 
Jhould he held under and fubjebl to the fame charges t tenures, 
eu/loms, rents, fervices, and incumbrances, as the feverah 
tenements in refpeff nuheretf fucb allotments were mad^, vtould 
have been fuhjeSl to or liable to he charged with or affeSled by, 
in cafe' that abl had not been made. That the tenements in 
refped whereof the faid allotment was made to Care have 
always paid tithe to the xtdox ot .High Ham. And the 
redor further fubmitted, that by virtue of the ftat^ 2 8c 
3 Ed. 6 . c. 13. which enads, that every perfon who Ihnll 
have cattle titheable, going, feeding, and depafit^rin^g on 
any wafte or common ground, nvheref thg farifit. is not 
a certainly 
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certainly hnewrif (hall pay tithe for the increafe of the 
cattle fo going, &c. to the parfon of the parilh where the 
owner inhabits or dwells ; the rt'£lor of High Ham was 
entitled to the tithe of the increafe of the cattle, &c. 
The reflor then denied Garr’s allegation that the re£lor 
of High Ham had never received tithe arifing on King's 
SedgmooKf and alleged an initance of a compolition received 
by the re£lor in 1785 of a pari(hioner in High Ham^ for 
the tithe of a calf fallen on the fame, and alfo that the 
occupiers of commonable tenenaents in High Ham have 
always paid tithe, or compounded for the increafe and 
agiftment of their commonable cattle, whether kept on 
their tenements or on King's Sedgmoor. He then admitted 
the modus fet up by Gare as for certain cattle and lands, 
but denied it as to others, and particularly as to the lands 
allotted to Gare out of King's Sedgmoor, The proceedings 
then further fet forth the depolitions of witnefles, in 
which it appeared that within living memory King's Sedg- 
moor was conddered as extrarparochial, and that certain 
perfons, occupiers in High Ham long before the inclofure, 
had depafliured cattle on King's Sedgmoor^ and cut hay 
there, without paying or having any demand made on 
them for tithe : and fpeaking alfo as to the modusTet up. 
The definitive fentence was then fet forth, whereby it 
was decreed that the defendant below. Gore, in 1798 
occupied eight acres of meadow land, part of King's 
Sedgmoor, ftiuatef lying, and being within the pari/h of 
High Ham, or the tithable places thereof, &c. and then 
it proceeded to adjudge the rector i /. is. for the tithe of 
hay cut therefrom ; and fo much more for agillment tithe 
of other part. The grounds (lated by Gare for the pro* 
hibition prayed for were; that the trial of bounds of 
pariflies, and of all prefcriptions and cuftoms, was of 
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common law cognizance only, and not determinable by 
the ecclefiaftical laws. 2. That Ki/ig*e Sedgamr, lately 
inclofed, out of which the allotment in queftion was 
madei was not before the a£i of the 3 1 Geo. 3. within the 
parifti of High Ham or the tiUiable ' places thereof, nor 
within the bounds or titkable places of any parilh what« 
ever, but wholly extra-parochial, and that in and by the 
faid a6l there is a Saving to the king and his heirst C 5 *c. 
^ all fuch right f title^ intere/i^ ctaim^ and demand whatfo» 
evert as he had before the paffing of the faid aH.” And that 
certain modufes had been alleged and proved by him 
within the parilh of High Ham in lieu of tithe \ notwith- 
ftanding all which premifes he had been fentenccd to pay 
tithe, &c* 

Gihbst Lent Serjt., and Dampier Ihewed caufe againft 
the prohibition, and contended that however before fen- 
tence the Court would grant a proliibition upon a quef- 
tion of the boundary of a parilh, or the conftru£lion of 
an a£t of parliament in ilTue in the ecclefiaftical court } 
yet this application came too late after fentence. And 
they diftinguilhed between this and cafes where the eccle- 
fiallical court had no original jurifdi^^ion over the fub- 
j«<El nutter, appearing upon the face of the libel, in which 
cafe a prohibition would go even after fentence. But 
here it was clear that the court below had jurifdif^ion of 
the original fubjeA of complaint, namely, the fubtra^ion 
of tithes ; and the defendants below cannot by intrpducing 
incidental queliions in their anfwers vary the original 
jurifdi^ion of> the court } and having fubmitted at tbfi 
time to have thofe matters tried and determined there, 
they cannot now objefl to the trial and fentence, wheo 
they find that the matter ie decided againft than* And 

4. they 
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they referred to Full t« Hutchitu (<i)t Juwn v. Myran (^}, 
Synut y» Syttus{c)f Buggin v. Bennett Blacquiere v. 
Hawkins {jt)f Dutems y, Roh/on (f)t and Offley y. fVhite^ 
hall {jg)f as eftablilhing the diftin£f ion contended for be- 
tween a prohibition after fentence pro defeflu jurifdic* 
tionts and fuch a prohibition pro defeflu triationis only. 


1803. 


Cars 

itgminp 

CAFFlRt 

acrka 


Erjkine and Burrough denied that the Court would look 
only to the libel to fee whether the ecclefiaftical court had 
jurifc11£tion on the queftion decided; for otherwife it 
would be open to the plaintiff below to libel in the firff 
inftance for any matter within the jurifdi£%ion, and in 
the fubfequeut proceedings to introduce any other matter 
of which the Court had no original jurifdi^ion to inquire. 
It U neceffary therefore to look at the whole proceedings 
in order to fee whether the court below were competent 
to decide upon the matters in iffue between the parties. 
And here it appears that it was not fo competent, the 
queftion being upon the conftru£tion of an a£l of parlia- 
ment, whether fuch and fuch fpots, which were before 
extra-judicial, were thereby placed within the boundary 
of a parifli, concerning which the eccleHaftical court can 
have no jurifdiftion ? And upon the face of the proceed- 
ings it appears that there was ho other evidence of the 
fpots in queftion being within the parifli of High Ham, 
except from what appears upon the face of the a£l of 
posliament. And the court below have mifconitrued the 
a£t of parliament ; for thougli the new inclofures are to 
be dcfsmed parcels of the pariflies to which they are 
refpe^ively allotted, yet there is a faring of the rights of 

(«) 4M. S4. («) aBwr. 81J. 

(W) 4 Stirr. tojs. (*) Dm^/. 37*. f/j t H. Blot. too. 

({) Bunk, 17. 
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x8o 3> the crown ; ^nd as the king is entitled to the tithes of 

^ extm-parochial places, his right is not aflFe£l:ed by the 

*gahijt aQ, nor could the ecdeliaftical court decide upon it. In 
**Ckfilfc** 1 8 Vin. Abr. tit* Prohibition it is faid, If a, 

fttit be in ^he fpiritual court for tithes, where the queilion 
is, Whether the land be within a pariih or out of it, and 
within adored of the king; after a fentence for the plain- 
tiff and an appeal by the defendant a prohibition (hall be 
granted, becaufe it it utterly out of their JurifdiSHon to try 
the bounds of the parifb ,• and atfo this concerns the kingf &c. 
Vreuewell v. Lord Darcey^ HiU 9 Car. i . So in Fojler y. 
Hide {a)t the fpiritual court were prohibited from pro- 
ceeding to try a queillon as to the bounds of a parifli. In 
■Paxton V. Knight («}, though the ecclefiadical court had 
original cognisance of the fubje£t matter, which was a 
feat in a church, yet the title of the plaintiff below being 
founded upon a preferiptive right, which was only triable at 
common law, this Court held itfelf bound to grant a pro- 
hibition ereu after fentence, and fo it was done in Eaton 
V. Ayliffe (f). But even admitting that the party applying 
would come too late after fentence, if the queftion of 
boundary had been decided collaterally upon a mere iffue 
of fail, whether parcel or no parcel of the parifh ; yet here 
the iffue was brought forward upon a matter of law 
alleged, namely, on the conflru£lion of the z€t of parlia- 
ment ; there being no other evidence whereon to found 
the fentence of the eccleliaftical court. Judgment may 
be arrefted on proceedings in the common law courts, 
though the illegal matter appear on the pleadings fubfe- 
quent to the declaration or plea. 

(«) 1 M. Sty. (*) 1 Barr. 314 , 315 . 

(<} Jiet/o 94 » 

The 



479 


kta THft FoRTT'THiltD YbAR OF GEORGE in. 

Court referred to the cafe of Lord Camden ▼. 
Home {a) in errors which afterwards went up to the 
Houfe of Lords (^),wliere this queftion, as to the authority 
of the ecclefiafticnl court to conllrue an a£t of parliament^ 
was much canvafled : and faid they would look into the 
cafes before they delivered their opinion. And on this 
day 

Lord Ellbnborough C. J. faid } The cafe on the 
Sedgmoor which was before us the other day for a 
prohibition to the confiftorial court of the Archdeacon of 
}VellSt feems to involve a quellion of fulliciently general 
importance to make it fit for us to dire£l the plaintiff to 
declare in prohibition for the more folemn determination 
thereof. It involves a queftion of the conftru£tion of an 
a£t of parliament, under which certain parts of the wafte 
lands of King^s SeJgmoor have been allotted to particular 
parifhes. And ** whether, in cafe that aci has been impro^ 
perly corflruedt a prohibition after fentence Jhould gof is a 
queftion upon which the autliorities are not fufliciently 
fettled to warrant us in treating it as a perfectly clear 
queftion. Lord C. J. Eyre in Home v. Camden {c) thought 
it a point. which, then required confideration. In Rymer 
V. Atkins (</), Lord Loughborough however lays it down as 
clear, that if a court of appeals has mifconflrued the 
a£t of parliament by which its jurifdi^ion is regulated, it 
would be a good ground of prohibition on an ancient 
and eflential maxim of the common law, that all courts of 
fpecial jurifdi£tion created by a£t of parliament muft be 
« limited in the exercife of that jurifdiftion by fuch con- 

(tf) ^ Term Kef. 38s. (i) tH. Blae. 533. 535. 

(e) £ //. B/ae. 535. 1 H« Blast 187. 

« Itrudion 


1805. 


Gaks 

GArrxKR 

Clerk. 



480 


CASES IN EASTER TERM 


1803. 

Gaie 

mfpnnft 

Oapfer^ 

CJcrk. 


ftniAion as the courts of common law ma^ girt to die 
*< ftattttes ; becaufe if they had a latitude to conftrne at 
** their difcretion the law by which they a£t, they would 
** fetthemfelves above the common law.** In LerdCamden 
V. Home (a) Mr.Juftice BulUrCiji ^ « If it were competent 
to us to decide on the fecond queftion, whether or not the 
Court of appeals had mifconftrued the z€t of parliament> 
1 ihould defire further time in order to look into the au- 
thorities.** And he afterwards addS) <* if the Court below 
have jurifdidion on the fubjed, though they miftake in 
their judgment, it is no ground for a prohibition, but is 
only matter of appeal.** And if that miftake be in the con- 
ftruAion of an a£I of parliament, what is faid by Lord 
Vaughan in Hill v. Good{h)t refpeding the diftin£Hon be- 
tween ftatutes direflory to the eccl^ajlieal Court.iixtA other 
ftatutes, deferves confideration. For thefe reafons, and 
that the rule may be laid down with more precifion and 
certainty in what cafes the Court will interfere by prohibi- 
tion after fentence to corred^ the mifconftruAion of an 
z€t of parliament, fuppofing it to have been mifconftrued, 
as well as to confider whether it has been mifconftrued at 
all in the prefent inftance, we think it fit to order the 
plaint^ to declare in prohibition. 


(<) 396 . 


(^) F^ugban, 301 . 
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Ballinoalls and Anothef againjl Archibald 

Gloster. 


^jpHE plathtifTs) as indorfees of a bill of exchange, de- An ailion !•<« 
dared that one John Glofler ort the 26th of March the'^'n'* 
1802, at the ifland of &t. Vincent in parts beyond feas, ot'c»ci?roic*iml 
according to the cuflom of merchants drew a bill of ck- '’‘“'y *’** '*** 

* ^•.ii>ACc<rpCinve 

change for 2Co/. of that date, direded to one 'Jackfetu t •• 

, , a a J f 'he time 

and required him at 90 days fight to pay the fame to the > r wiiic'i n>e 
order of the defendant t that the defendant afterwards and be uai i.u,itea. 
before payment of the fame indorfed the bill to the plain- 
tiffs or their order. That they afterwards, on the roih of 
Augafly prefented the bill for acceptance to wlio 


refufedto accept the fame; and thenupin the plaimiti^ 
caufed it to be duly proteUed for non-acceptance: of 
which prsmifes the defendant had notice, and according 
to the cuflom of merchants became liable to piy to the 
plaintiffs the fum of money in the bill mentioned when 
he fhould be requcReJ ; apd being fo liable he promifed 
to pay. See. 

The facts appearing in evidence before Lofd Ullert- 
horough C. J. at Guildhall were, that the bill in qtieilibn 
was pa (ltd to the plaintiff’s agent at Trinidad by the ori* 
ginal drawer, with the iridorfcmeiit of the defendant 
upon it, fur a valuable confuleratiun : that the bill was 
prefented and protefted fot non-acceptance oh tlie 10th 
of Augujl t after which, on the 3orh of Gclehery this a^^ion 
was commenced before the bill fell dtie, which was not 
till the I ith of And the Only queilion was, 

Whether upon non-acceptance of a bill the indorfee has x 
tight immediately to fue the iadorfor, as a nc.w drawer, 

Vol.. ill. LI. without 
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1803. without waiting for the time when the bill becomes due ? 
' ^ it having been decided in Milford v. Mayor (a) that fuch 

BaLLINOALLS . r ■ . . . ✓ V » 

egaUfi ' a£lioti lies againfl: the original drawer. The plaintiffs at 
the trial obtained a verdi£):) with leave to the defendant to 
move to fct it alide. A rule nifi having been accordingly 
obtained for this purpofe> 

ErJkitteTMd. C. U'^arreftt who were to have (hewn caufe, 
were (lopped by the Coutt. 

/ 

Gibbs and Conjl^ in fupport of the rule, endeavoured to 
di(lingui(h this from the cafe of Milford v. Mayors bc- 
caufe of the privity between the original drawer and the 
perfon on whom the bill is drawn, who is prefumed to be 
his correfpondent, having property of the drawer’s in his 
hands, or at lead willing to give him credit \ for whofe 
due acceptance therefore the drawer may well be fuppofed 
to pledge himfelf as an inducement for a third perfon to 
take his bill indead of payment : there if the condition 
fail by the non-acceptance of the drawee, the holder may 
fairly refort to the drawer immediately. But as between 
indorfer and indorfee there is no fuch implied underdand- 
irig, the original contract between them is with relation 
to the time mentioned in the bill, before which no debt 
srifes. 

Lord Eixenborouch C. J. There is no didinguilhing 
the cafe of an indorfer from that of the drawer, it having 
been long ago decided that every indorfer is in the nature 
of a new drawer (^), every indorfement as a new bill, and 

(«) DmgL $4. 

(^) yUe Smallwood T. Vtrnon^ 1 Sir* 479* Hodges v. Steward^ 1 Salk* 
lft5« Skin* 34}, and Maeartfy^ Barrow^ aa cited in 3 fFilf* j6. 

diat 


a 
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that the indorfer (lands as to his indorfee in the law mer- 
chant the fame as the drawer. The point ruled in Milford 
T. Mayor was not then new. In Bright v. Furrier (a), 
where the fame queftion occurred. Lord Mansfield . iiAd 
that the law was clearly fo fettled. Thofe indeed were 
a£tions againft the drawers ; but though this particular 
cafe of an action againft the indorfer has not occurred in 
the books, yet when it has been laid down that an indorfer 
Hands in all refpe£bs in the fame fituation as a drawer, all 
the confequeiices follow which are attached to the fituation 
of the latter. And in a late cafe tried before me aP 
Guildhall it appeared to be the univerfally received law 
merchant on the continent, that an indoffer was liable im- 
mediately on the non-acceptance of the drawee. 

Grose J. of the fsme opinion. 

Lawrence J. In Heylin v. Adamfon (^), Lord Manfi 
field faid, when a bill of exchange is indorfed as be- 
tween the indorfer and indorfee, . it is a new bill of 
exchange, and the indorfer (lands in the place of the 
drawer.’* 

Le Blanc J. There is no hard(hip on the indorfer j 
for he muft be prefumed to know the perfon from whom 
he receives the bill, and on whofe fecurity he muft rely. 

Rule difchai^ed. 

(a) LcnJon SIttInsi after Tirw. 1765. Btdl, If, P, aCy. 

(^) s Btirr. 67^ 
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1803, 

F,iM, J/ Strange, J. Dashwood, G. T. Steward* 
J; Agnew, and W. M'George, furviving 
Partners of James Walwyn, deceafed, again/i 
Lee. ‘ 


Whffe a 
by , r-citiug 
tha B in enc'-d 
to cpc- a hi k* 
ing .u'counr with 

C , D 9 Mid E f 

as hif bti'ikrrs 
wa- Cj di i.in d 
fo' payrrent tci 
tAm of ail Tuma 
from t me to 
time advanced to 
S- f ithtbanhug 
hctfft of C., /)., 
and £. I held 
that OP C % death 


I N debt on bond^ the plaintiffs declared as fuTvivin|^ 
partners of James Wol-wytiy to whom in his lifetime 
with thcmfrlvcs as bankers and partners, on the 3d of 
March 1 800, the defendant became bound in the Aim of 
99y/. The defendant craved oytr of the bond, which 
was a joint and feveral bond by himfclf and one Benjornm 
Blyih; and of the condition ; which, reciting “ that Blytb 
intended forthwith to open an account with Walwyn^ 
Strange, and the other plaintiffs, as his banters, and that 


fitch obitga;ion 
€€.)(fdt did 
not ctivpr hicnre 
fdvancfs nude 
af'er ^ni'ther 
partner was 
TAkt*n in ; and 
that, //. who was 
mdrbied Co the 
hou'e at C.’a 
death having 
afrr vjyfts paid 
oD* tie Cul mce 
Which vtas ap. 
plieo at the time 
to thf «>!d dpbo 
Incur: cd in C*l ^ 
liti'iim'!, w^i 
wholly oifehar* 
gtd frtim hit 
ebiigaiioii* 


in the courfe of their dealings and tranfa£lions he might 
become indeb^jd to them for money advanced on bills* 
bonds, notes, or other fecurities, or upon drafts or notes 
dr iwn or iffued by him, Blyth, upon or made payable at 
the banling-honfe of the fuid Walwyn, Strange, Ctfr., and for 
intereft and commiffion, &c., witneffed, that if the defend- 
ant and Blyth, and their or cither of their executors, &c. 
(hould from time to time thereafter on demand pay to the 
faid tv alivyn. Strange, &c. or either of them, all and every 
fums of money which flionld or might at any time or 
times thereafter become due to them from Blyth for money 
advatced to him or for his ufe upon any bills, &c.' drawn 
or iffued by Blyth upon or made payable at the banking-- 
houfe of Wahvyn, Strange, See. or for intereft on the money 
advanced by them as aforefaid from the times of advan- 
cing the fame refpeftivcly until re-payment thereof, or for 
commiftion, &c. orotherwife howfoeverj then the obliga- 

5 tion 
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tion to be void, &c. The defendant then pleaded, i. Non 
eft fadlum. adly, Performance generally in the words 
of the condition ; i. e. payment to Wahvyn^ Strange^ &c. 
of all fums which became due to them from Blyth. 
3dly, That Walwyn^ Strange^i\x\A the other plaintiffs, be- 
fore and on the 3d of March iSoo, carried on the trade 
and buffnefs of bankers, as partners on their own account 
and in their own names only, and not in partnerlhip with 
any ocher, and. that they fo continued to carry on the fame 
till the pth of OBober following, when PFalwyn died. 
That at the death of Walnvyn there was O 't due from 
Blyth to li^alwpi^ Strange^ &c. any mofTey for money ad- 
vanced to him or for his ufe upon any hills, he. drawn or 
ilTued hy liiyih upon or made payable at thf* banking-houfc 
of WnUuyfiy Strange^ hr. or for intcreft, &c. or comniil- 
fion, &c. or otlierwifc howfoever. 

The replication j- iiied ilTa : on the fiift plea, and as to 
the feoond, proteiliu ^ th it V./h had not paid to H^ahivyn^ 
Slriftge^ &c. the farns wl.: - Mum time to time became 
due to them, &c., udV^octi lov breaciics., ift, that after 
the m^kin^ of tlie wririni* ohlij^aiory, and in the lif‘:.rime 
of lVa!wyri^ and hefoie this avl.liori commenced, viz. ou 
the 19th 01 April aiM on divers orher ilays between 

that and the igth of OA:,bcr zf^oo, Shauge. and 

the other plaintdTs, in the lifetime of IValnvyn advanced to 
Blyth upon his hills, &c. f).iyal)Ie at their bankinij-houf*^ 
&c. 7000/.; and that Z?/yA was lurther indeht' <1 to U^al^ 
tvyn,' Strange^ &C<:, in liic Tdctirne of Walivytiy in 2^0/. for 
intereft and commiin-m, & which fums Blyth li 1 not 
on demand pay to IValvjin^ Strange^ &c. in the lifetime 
of Wahjuyn^ or fin«*e Ins iieath to the plaintiflFs,^ ahhougfi 
demanded, tic. 2dJy, That after the miknv* of the 
writing obligatory, and after the death of IVulwyn^ vi?. on 

L I 3 the! 
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S’maNCt 
and Ocheci 

Ltx. 
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1803. the feveral days between the loth of OSehtr 1800 and 

Sth'amcb December 1801, the plaintiffs, furvivors as 

and Others aforcfaid, advanced and paid to Blyth and for his ufe, upon 
f,zt. divers bills and notes ifliied by Blyth upon and made pay> 
able at the banking>houfe of the plaintiffs Strangct &c. 
furvivors as aforefaid, 6000/. ; and that after there became 
due from Blyth on the feveral days, 8cc> between the loth 
<^f Oilober 1800 and the 31ft of December 1801 to the 
plaintiffs Strange^ See. a further fum of 200I. for the in- 
tereff of money advanced by them as lafl: aforefaid, and 
for commiffion for tranfa£ting bunnefs, &c. ; which fums 
Blyth did not on demand pay to the faid plaiintifFs. Re- 
plication as to the 3d plea, that at tiie time of Walwyn'i 
death there was due and owing from Blyth to Walruyn^ 
Strange, 8cc. in the lifetime of Walwyn, 6000/. as well for 
money advanced to Blyth upon certain bills, ^^c. made 
payable at the banking-houfe of Walwyn, Strange, &c. as 
for intereff thereon and commiffion, &c. On all thefp 
iffues were taken and joined. 

The caufe was tried at the Sittings after Michaelmas 
term before Lord Ellenborougb C. J., when a verdift was 
found for the plaintiffs, fubje£l to the* opinion of the 
Court on the following cafe. 

At the time of entering into the above bond, the obligees 
carried on in partnerfliip the bufinefs of bankers in New 
Boni-Jlreet, under the firm of Walwyn and Co, Blyth im- 
mediately after the execution of the bond opened an ac- 
count with the obligees at their banking-houfe, and drew 
bills, notes, and drafts payable there, which were regu- 
larly accepted and paid, as well in the lifetime of James, 
Walwyn, as after his death on the change of the firm 
after-mentioned, until becoming a bankrupt, which 

was in April i8ox. On the pth of O^ober 1800, Wat- 

wynf 
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to/ir, ons of the obligees, died, at which time there was a 
balance due from Benjamin Blytb to the houfe of 
for bills paid and monies advanced purfuant to the con- 
dition of the bond. On the 24th of OStober^ George Pea- 
cache came into the partnerihip in the room of Walnuyn^ de- 
ceafed, and the buGnefs was than carried on under the 
firm of Strange^ Dajbwooiy and Co. On the fame 24th of 
OSober 1800, William JMLacgeorgey one of the original 
obligees of the bond, went out of the partnerfliip ; on 
which occaflon notice was advertifed in the London Ga- 
zette that the partnerfliip between J. Strange^ y. Dajb- 
nuood^ G. Y. Siewardf y. jigneiv^ and W. Macgeorge^ of 
New Bond Jlreet^ &c. bankers, (carrying on bufinefs under 
the firm of Walnuyny Strangey Dajbwpody Stewardy Agnewy 
and Jl/argeorg;,) was, on the 24th oi OEiober 1800, dif* 
folved by mutual confent, fo far as concerns the faid W, 
MacgeorgCy and that the buGnefs from thenceforth would 
be carried on by the faid Meflirs. StrangCy Hajbwoody 
Stewardy and Agnew (Ggned amongll others by y. W» 
as adminlflrator to y. Walwyn deceafed). After this ad- 
vertifement .the buGnefs was continued under the lad 
paentioned firm of Strangey Dajbwoody and Co. until the 
banl^ruptcy of Blytb; and W. Macgeorge quitting the part- 
nerfliip, there was a balance due by Blytb to the partner- 
fliip of 217/. 1 2 /. 4 d‘ After the death of Walwyn the 
furvivors contipued to accept bills, pay drafts, &c. made 
payable at the houfe in Bond-Jlreety in the fame manner as 
bad been done in the lifetime of Walwyny and Blytb alfo 
made payments into the hopfe at different times } but on 
the bankruptcy of Blytb he was indebted to the houfe in 
1580 /. on balance of accounts, inclpding the fum of 2 19 /. 
due at the death of Walwyn^ The bankers always fent 
down to Blpb the bankrupt a monthly ftatement of the 

L 1 4 account 
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STM A K B 

and 0.r!»rn ^ 
0g.nnft 

1«C£> 


account between them, flriking the balance, which waa 
carried to the next monthly account. 1 hjs account was 
ftylcd “ Dr, and Cr. with IValwyn and Co. — B. Blythy* in 
Wa!wyn\ lifetime. After his d- ath it was ilylcd “Dr. 
and Cr, with Strang*, JXtJbvmnIf and Co.” In' the 
monthly account to the 30th of OBoher 1800, in which 
IValwyn died, notwithltanding the balance appearing at 
the death of IValwyn of due to the houfe* there ap« 
pears to be a balance of 87/. izs. due to Blyti. In 
J^ecemher following, in the monthly account the balance 
was in favour of Blyth 27 /. Default having been made 
in payment o{ Blyth' ^ UeBciency to the extent of the 
penalty of the bond, the above-mentioned a£lion of debt 
on bond was brought by the plaintiffs as the furviving 
partners of IValwyn againft the defendant Lee. The jury . 
found a verdi£I for the plaintiffs for 999 A, the amount of 
the penalty of the bond, with one ihilling damages, and 
damages for the breach of the condition 999/., or 219/., 
or any other fum according to the opinion of the Court } 
f<ibjc£l to the opinion of the Court on the J'ullowing 
points; ift, Whether the plaintiffs are entitle^ to recover 
the fum of 909 /• sis damages for the breach of the cove- 
nant, or 219/. only, the fum due at the time of the death 
of IValwyn? 2dly, Whether this laft fum has been 
paid by fubrequent payments made to the purtnerfhip of 
Strange, Dajbvfood, and Co.? 

With refpeff to the lafl of thefe quellions, which was 
difrufled at the bar in the courfe of the argument upon 
obfervations thrown out by fome of the bench, it being 
more a master of account than of law, it was Bnally re- 
foivcd by the Court, that taking the reft to be made in the 
account, fo far as refpefls the defendant, at the death of 
Walwyn,it appeared that all the money before that time ad- 
vanced 
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Sr KANGS 
and Oihera 
agaitifi 

Lurnm 

Bfpinajfe for the pIiintiflT, upon the Brft general queflton, 
contetided that the defendant was liable upon his bond^ 
notwithdanding the change of partners in the hoitfey to ^ 
which the fecurity was originally giren, by the death of 
one partner and the introdu£lioa of another. The obli«^ 
gition was meant to be given to the parties, not perfon* 
ally or individually, but as a houfe of trade, without re« 
gard to the particular perfons who might from time to 
time conftitute the partnerfliip. This being the manifeft 
intention of the parties, the Court will give effeA to it 
without looking eriticall.y to the mere words of the obli- 
gation, in which the individuals are merely named as 
deferiptive of the b inking huufe j and he cited Co, Lit. 
yi 282. } Hache v, Prohor ^Teat's cafe (^) j and par- 
ticularly Barclay v. Lucas {c). where a nond for the fide- 
lity of a elerky who was lak^n into the fcrvicc of the 
obligees' as a clerk in thtir Jhop and rounting-houfe^ was 
hoUlen not to be ciifchaTgeii by the ooiigecs talking another 
partner into their houfe ; and that the obligees might 
recover from the furety on his bond money received by 
the clerk after fuch change of partners ; fuch bond being 
mc^nt only as a fecuriry to the houfe of the obligees* 

Moore contr^ was (lopped by the Coutt« 

(ii) Dougl. (^) Cro. 7. 

(«) M. 3. R. cited in Barkgr 7. Parker^ z TVrw Rep. 
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vanced by the b.n»k‘iip -houfe to Blyth was I'epaid by him ; 
for after lVnl*tvyns the .payments made by Blyth 

were app)i> d ro the old account^ fu as to turn the balance 
in favour ot Blyth in the I'ainc month o\ Ofloker in which 
Wahvfn died, and down to the December following. 


Lord 
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0ii4 OKheii 
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Lord Ellbmborough C. J. The Couipt will no doubt 
conftrue the words of the obligation according to the 
intent of the parties to be collefted from them : but the 
qucllion is, what that intent was? The defendant’s 
obligation is to pay all fums due to on accdbnt of 

their advances to Blyth, Now who arc them** but the 
perfons before named, amongft whom is James Walivyn^ 
who then conftituted the banking houfe, and with whom 
the defendant contracted ? The words will admit of no 
other meaning. And indeed with refpeCt to any intent 
which parties entering into contracts of this nature may be 
fuppofed to have, it may make a very material difference 
in the view of the obligor, as to the performs conftituting 
the houfe at the time of entering into the obligation, and 
by whom the advances are to be made to the party for 
whom he Is furety. For a man may very well agree to 
make good fuch advances, knowing that one of the part- 
ners, on whofe prudence he relies, will not agree to ad- 
vance money improvidently. The characters therefore of 
the feveral partners may form a material ingredient in the 
judgment of the obligor upon entering into fi^ch an en- 
gagement. But with a fmall (hade of difference in Bafe*- 
ehy V. Lucas, where fome expreffions oc9ur that may 
perhaps be difficult to reconcile with the ot^r authorities,^ 
I conGder this quellion concluded by the cafes of Arling^ 
ten V. JHerrick^a), Wright v. Rujffel{h)y and Barker y» 
Parker (r). It may be obferved however, that in Barclay 
V. Lucas the words were different from the prefent cafe : 
the clerk was to be taken into the fexvice of the obligees 
as a clerk in their (hop and'counting houfe, which might 


(«) % Seund. 4XS. (I) a Bles. 934. nd 3 tnif, 53s. 

(r) X Tirdt Kef. %ty. and vide JIdjtr* r. Edge, 7 Term Rep. a54> 
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be-fuppofed to mean the fame houfe, however the indi? 
vidual partners might change. But without confidering 
whether that were the true conftru£iion of thofe words, 
it is enough to fay that there are no fuch words here. 
But we are now defired to conftrue an obligation to be 
anfwerable for money due to (certain partners hav- 
ing been before named) to mean money due to any part 
thentt a conftru£iion which would be contrary to the 
words of the inftrument : what is contended for is, to 
make this a bond to the perfons then conftituting the 
banking-houfe and their fucceflbrs, which cannot be ad- 
mitted. 


Stmakcx 
and Othm 

Lssu 


Lawrence J. A bond may be drawn with the con- 
dition now infifted on in argument by the plaintiff’s 
counfel, for the obligor to be anfwerable not only to the 
prefent but to all future partners in the houfe ; but that 
has not been done here. 

Per Curiantt Poftea to the Defendant. 


Howes azainjh Brushfield. Fridigr, 

* May 6th. 

J N covenant, the plaintiff declared on an indenture of The feller ce. 

releafe of three parts, made the l^th of December purc^fei"<rf^a 

^799» between the defendant of the firft part, the plain- ftVii'eojoy 

tiff of the fecond part, and one y, H. of the third part, 

whereby the defendant bargained and fold and granted to >Aion, &c. or 

intenuption by 

the plaintiff certain lands called Leymouth in the pariih of the feller otthoft 
Wejibam in the county of Ejfext to hold to hinn and his 
heirs, &c., and the defendant thereby covenanted with 

fawlt, ftc. { held that a breach war well aflTigncd in rcfpeft of cerUio ^uiire'nuTn arriwr be- 
fore and at the time of the conveyance, though not itated to have accrued wfailu the lelJer 
tenant of the fremifea. i«wr 


the 
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1803. the plaintiff that notwithftanding any d^ed, matter^ 

' ' or thing whatfoever by him the faid defendant made, 

Howes 

againfi donCy executed, committed, or willingly fnWtrcd to the 
B«v(iirxci,i>. jjg defendant, at the time of the date and 

execution of the faid indenture, was fcifed of or well 
and fufiiciently entitled to the premifes thereby granted, 
&c., of a good, fure, perfe£l, abfolute, and indefealible 
eflate of inheritance in fee (imple, without any condition, 
trufl;, limitation, power of revocation, or appointment, 
ufe or ufes, or any contingency, or other aSt deed, mat* 
ter, reilraint, or thing vihatfoevert whereby fuch eftate or 
‘ interefl could, fliould, or might be altered, changed, 
charged^ revoked, defeated, evicted, made void, affehledy 
incumbered^ or determined, in anywife howfoever, except 
as thereinafter excepted. And that notwithdanding any 
fuch a£l, deed, matter, or thing, as thereinbefore ex- 
prelTed, he the defendant, at the date and execution of the 
faid, indenture, had in himfelf good right, full power, and 
lawful and abfolute authority to grant, bargain, fell, convey, 
and affure the faid lands, &c. thereby granted, &c. unto 
the pljkintiff and his heirs, &c. according to the true in- 
tent and meaning of the faid indenture of releafe.” It 
alfo contained the ufual covenant for entry and quiet 
enjoyment, and for receipt of the rents, iffues, and profits, 
&c. without any a^ion, fuir, proceeding, denial, evii£lion, 
moleftation, or interruptifon whatfoever, of, from, or by 
the faid defendant or his heirs, or any other per/on ivhomfoever 
legally or equitably claiming or to claim any ejlate, rights title^ 
or intereji ivhatjoever ofy in^ or to the faid pretnifei, virV. by^ 
from, under, or in truji for him, them, or any of them, or by, 
through, or •with his, their, or any of their ails, means, DE- 
FAULT, privity, confent, or procurement. A nd that freely, 
clearly, and abfolutely acquitted, exonerated, and di8. 

charged, 
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charged, orotherwife by the defendant, his heirs, &c. at l8o3« 
all time thereafter well and effectually fared, defended, ' '* 

and kept indemnified of, from, and againfl all other grants, 
bargains, falcs, contracts, agreements, Icafes, &c. ufes, **”•"'***••• 
truits, wills, devifes, intails, recognizances, judgments, 
extents, executions, forfeitures, rentsy arrean of renty rents 
charge, debts, and of, from, and againfl all ether efiatety 
rights, titles, interefts, aCts, charges^ and incumbrances 
whatfoever at any time theretofore entered into, had, 
made, done, executed, committed, created, occafioned, or 
fufferedy by the defendant, or any other perfon wliom- 
foever legally or equitably claiming by, from, under, or in 
truft for him, or by, or through, or with his or their aCts, 
means, defaultSy privity, confent, or procurement ; except 
only certain, quitrents from thenceforth to become due 
and payable to the lord of the manor, &c. fer and in re- 
fpeCt of the faid lands, &c., and alfo fines and charges 
under the commiflioners of fewers, &c. The declara- 
tion then dated the entry and feifin of the plaintiff ; 
and affigned for breach, that before and at the time 
of making the (aid indenture certain arrears of rent, 
viz. 3/. 13/. \\d. of quitrent for five years for certain 
part of the premifes named, were in arrear to the lord of 
the manor, &c., and certain other charges and incum- 
brances for fuits of court, and acquittances, &c. amount- 
ing altogether to 3/. 19/. ii\d.t at the time of making 
the faid indenture were due and in arrear to the faid lord, 

8cc. which the plaintiff was compelled to pay in order to 
fave his goods from being dedrained upon, and did pay 
' she fame to the faid lord, &c., who at the time of 
making the faid indenture and of fuch payment had law- 
ful right, &c. and claimed the fame. There was another. 

, breach 
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breach afligned on the title« which was abandoned. ‘ To 
this the defendant demorred generalljr. 

Martjat in fupport of the demurrer. It is not ihewn 
that the rent in arrear was an incumbrance made in the de- 
fendant's own time, and he only covenants againft his own 
a£ts. The covenant is againft any.a£lion} &c. or molefta- 
tion ** ff'otHy or by the /aid defendant or his heirs, or any 
** other perfon whomfoever legally or equitably cltdmingy 
** &c. any eftate, right, title, or intereft in the premifes 
** byffrontf under f or in truft for him, &c., or by^ through, 
** or with his, their, or any ^ their aBs, means, default, pri- 

vity, confent, or procurement/ &c. Then the covenant 
to indemnify againft arrears of rent, &c. muft be confined 
by the following words to fuch as were ** created, occa^ 
** Jioned, or fuffered by the defendant or any other perfon claims 
** ing under or in truji far him/ &c. {^Lord Ellenborough, 
He is to indemnify againft ail wUls attd devifes, which muft 
mean the ads of other perfons>] Thofe may be the ads 
of perfons in truft for the defendant. The particularity 
of the covenant, which Was evidently intended to be a 
qualified one, is now attempted to be converted into an 
unqualified covenant againft any paramount title. If the ' 
defendant, knowing of an incumbrance which did not arife 
from his own ad, concealed it from the purchafer, an 
adion of deceit would lie ; but that eSnnot affed this 
queftion, which toms on a covenant by the defendant 
againft his own ads, there being no averment that the 
rent in arrear accrued while he held the eftate. [Lord 
Ellenborough. He covenants againft incumbrances by his 
default. Now if rent were in arrear before, which re- 
mained fo while he was tenant, would it not be Ins default 

that 
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that it was left unpaid?] That could not be deemed a 
dtfauk of hiSi which muft be underftood of a ptrfonal de- 
faulty unlefs it had accrued in his time, and he were per« 
fonally anfwerable for it, which he would not be after he 
had parted with the land : and the breach is not alleged 
in that manner } it is not faid that it was in arrear by his 
default. 

Lord ELLENBonouGH C. J. If it were in arrear in his 
lifetime, it is a coiifequence of law that it was by his de^ 
fatAti that is, by his default^ in refpedi of the party with 
whom he covenants to leave the eOiate unincumbered. 
He has left it with an incumbrance which he ought to 
have difcharged. 

Per Curiam, Judgment for the Plaintiff on the 

firff breach, and for the De<> 
fendant on the others 
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trefpafs for breaking and entering the plaintifTs 
clofe called Headacre, and two other clofes by name, 
and fortreading down the grafs with carts and cattle, &c., 
the defendant as to all the clofes but Headacre pleaded 
fevetal rights of common on which iffues were taken, 
and alfo on trefpaffes newly afligned : and as to the tref- 
pafs in Headacre he went to trial on the general ifftie. 
At the trial before Le Blanc J. at the laft Summer alfizes 
at Oxford, all the iffues except that on the trefpafs in 


Under the (litQte 
3. 

c. 1 1. f. 4. it it 
difcretiontry ia 
the Judge 
fore whom Cbo 
trial is had to 
certify or not^ 
according at It 
appears to him 
under the cir* 
cumftanccs 
proTcd, that the 
trerpafs was 
wilAil and 
innlicious* 


Headacre were found for the defendant } and u to that 

Co certify In a 

cafe where notice was given by the wife of the plaintiff to the defendant not to enter the locus fit 
quo in his cart, there being no road there; noCwithftanding which the defendant perfifled ingoing 
on for the purpofe of viewing more conveniently the turning in of feme cattle in aflertion of n 
dlfputed tight of common in an adjoining inclofure of the plaintiff 's^ which right was found for 
the defendant gn s juftification pleaded | the Court refufed to interfere. 

the 
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the evidence was* that on the aid of December i 600 the 
defendant, who was. a cripple* came in a cart attended by 
feveral other ptrfons to the fpot where thefe clofes were 
fituated, and after turning in fome fheep whiph he 'had 
with him into the two other clofes in which he claimed 
the rights of common, which were found tor him, he en- 
tered Headacre m his cart, when he was told by the plain- 
tiff’s wife, who happened to be prcfent, (the plaintiff 
himfelf being abfent,) that there was no road there i upon 
which the defendant faid he would make ode \ and after 
(laying there fume little time looking at his Ihcep in the 
other clofes, went out at another gate than that through 
which he enteyed. Upon proof of this trefpafs, to which 
there was no anfwer, the plaintiff obt.itned a vcrdi£l with 
xs. damages} and application was thereupon made at the 
trial to the learned Judge to certify under the Hat. 8 & ^ 
W". 3. c. 1 1. yi 4. that the trefpafs was wilful and mali- 
cious, being after notice ; which he declined to do } not 
thinking it a proper cafe for fuch a certificate, unlcfs it 
were compulfory upon him by the (latute ; but faid, thaf 
if upon the received conllruftion of the (latute, which was 
preffed upon him by the plaintiff’s couufel, he w ig holden 
bound to certify after notice, and had no dilcretion, he 
ihould be ready to grant it afterwards. In Michaelmae 
term lafl a rule was obtained, calling on the plaintiff to 
(hew caufe why *< Mr. Juflice Le Blanc (hould not certify 
on the record that the trefpafs proved to have been com- 
mitted by the defendant in going over Headacre with a cart 
and horfe, after notice that ilte fame was not a cartway, 
was wilful and malicious.” 


MUles now fliewed caule, dating that after the cafe of 
Reynolds v. Edwards {a) he would not difpute but that if 


(a) 6 Ttrn Rtf» 1 1 . 


after 
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after notice not to come upon another's ground the party 
committed a wilful trefpafs, the Judge was bound to cer« 
tify : but here he contended that neither the notice was 
regular nor the trefpafs wilful and malicious, in the fenfe 
ii\tended by the ftatute j for the notice mult be given by 
the tenant of the land ; whereas here it was given by his 
wife, without any evidence of her having a£led by his au> 
thotity ; and none could be prefumed upon fuch an occa> 
Con, efpecially where the trefpafs could not have been 
forefeet!. For as Ihe could not have licenfed the defend- 
ant without the privity of her hufband, fo neither could 
fhe by her fingle forbidding make him a wilful and ma- 
licious trefpalfer. Then the trefpafs in Hcadacre was 
merely accidental, and on the fudden, in the aflertion of 
another right, in which it appears that he was juftihed} 
and on that ground alfo it was not a wilful and malicious 
trefpafs within the ftatute. 

Williams Serjt. upon moving for t!i!, rule, and Manley 
in fupport of it now, relied upon Sivitr/u ; *m v. Jervis, E. 
22 Gw- 3. C.B.f and other cafes cited i i Reynolds v. EJ- 
•wards (a), to (hew that if the trefpafs were committed 
after notice, it is wilful, and thej udge is bound to certify by 
the ftatute. And they alfo referred to a cafe of Rudge v. 
Jhnd, Spring alfizes 1 791, before BullerJ.^ where 

in trefpafs quare claufum fregit, it appeared that the de- 
fendant had aiked leave of the plaintiff to go over the locus 
in quo, which the latter refufing, the defendant fald he 
would then take leave, and accordingly went over it: and 
on a verdidt: for the plaintiff for the learned Judge 
held hinifelf bound to certify. And fo he did in another 

(tf) 6 Term if. 
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1 8o V Davenport v. Humphre^Sy at Stafford-xn 1 7 84* upon a 

trcfpafs proved after notice to refrain. Now h«-rc tht-te. 

C 00 D ^ 

agMnft was notice given on the fpot by the witC) after which the 

*1* JC 2 M 9 

defendant perdded in going through.the clcfe, and d. dared 
that he would make a road there. And the wife muft 
be taken to have a£ted with the authority of her hufband, 
he having recognized her a£l by bringing the adlion. 

Lord 'Ellenboroogh C. J. To be fure thefe muft be 
fome evidence that the wife had authority to give fuch a 
notice, which is to make the party a wilful and malicious 
trefpalTer. It might perhaps have been fufficient to (hew 
that (he had the general management of the farm : but 
the mere bringing of the action is no confirmation of fuch 
an authority \ for it concludes no more than that the 
ptaintifF meant to infift on his damage for the common 
trefpafs. Non conftat from thence, that the plaintiff 
knew more of the tr.mfaflion than as to the faff of the 
trcfpafs. IF indeed it had been necellary for the main- 
tenance of the a£lion that the trcfpafs (hould have been 
wilful and malicious, the bringing it might have afforded 
fome pri fumption that he adopted his wife’s a£f at the 
time and made it his own. In the cafe of Swinnerton v. 
Jervis the notice not to come on the manor, after which 
the trefpafs infifted on as wilful and malicious was com- 
mitted, was given by the plaintllT’s gamekeeper, who 
might well be prefumed to have afted by the orders of 
the plaintiff, it being within the general fcope of his au- 
thority to warn perfons off the manor who had no authori- 
ty to fport there. It alfo appears to me that the rule itfelf 
is improperly conceived. The acl of granting a certifi- 
cate in any cafe is to be done by the Judge alone before 
' whom the trial is had ; a rule therefore calling upon a 

5 patty 
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jparty to (hew raufe why the JuHge fhnuUi not be com- 
pelled to ceitify is not only difrefpe£l<^ul and improper in 
the terms of it, but inclHcacious iti itfelf ; and I mud ob- 
jeft to making any rule which we have no means of com- 
pelling the execution of. If there be any method of 
compelling the Judge to grant a certificate, it can only bk 
by mandamus, though 1 do nut mean to fay that it can be 
done at alh ^ 

Grose J. t well remember the cafe of Swinnerten Vk 
yerviff in which I was counfcl } and it wouhl never have 
been conceived that fach a rule as the prtfent coold have 
been mHde had it not be.-n the exprefs defire of Mr. Juf- 
tice NareSt before wliom iJ^e caufe w.as tried, that the 
quetUon whether or not he were bound to ceriily a trefi* 
pafs as wilful, committed after notice not to come upon 
the plaintifi ’s latul, (liould be brought before the Court in 
that IhapCk But 1 do not think that it is compulfory at 
all on the Judge to certify j but the ad\ of parliament 
meant to leave Ir altogether to his diferetion to certify or 
not, according as it appeared to him on the trials that the 
trefpafs was or was not wilful and maliclousi 

Lawrence J. The ftatute meant to leave it to the 
diferetion of the Judge who is to certify whether or not 
the trefpafs were wiiiul and malicious. If he upon view 
of all the circumilances proved tliink that it was wilful 
and malicious within the (latutc, he will certify accord- 
ing!^ : but the legiflature meant to leave it to him to 
determine whether it were fo proved or not. And if be 
do not think it a cafe proper for him to certify, 1 have 
no idea that he can be enforced to do fo either by fuch a 

M m a rule 
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rule as the prefent, or by mandamus, or in any other 
manner. 

Le Blanc J. 1 would not have it underftood that I 
make any complaint of the party who applied for the rule 
in this cafe. 1 was indeed of opinion at the trial that 
this was not a proper cafe for me to certify if I had any 
diferetion to exercife upon the fubjci^ ; but I alfo faid, on 
being preiled with the authority of the cafes cited, that if 
upon further examination it fliould be found that I was 
compelled to do fo after the notice proved, I Ihould be 
ready to certify afterwards. 

Rule difeharged. 


CiiAWNi-R againji Whaley. 

Rule was obtained calling upon the plaintilF to fliew 
caufe why the bond and warrant of attorney to con- 
fefs 'judgment, given for fecuring an annuity, and the 
judgment entered thereon, fliould not be fet aflde, and the 
fevcral deeds, &c. for fecuring the annuity be delivered 
up to be cancelled. 

It appeared that in 1 794 the defendant contra£led to 
grant to the plaintilFan annuity of 45S/. Cs. 8</. for the 
term of 1 00 years if the defendant fliould fo long live, to 
be fecured by the defendant and guaranteed by J, H. 
and W. H. by certain bonds and an indenture for^ the 
price of 3208/. In purfuance of which agreement the 
plaintiff paid the laft -mentioned fum on the 30th of Oefo- 

noneft other inftoimwnts for fccuiinf the annuitj. 
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i«r 1 7P4, and on the fame day the defendant executed to 
Chavftter a bond for 10,000/., conditioned to be void on 
{Payment of the annuity, and two warranta of attorney for 
CMifeffing judgment refpe£tively in this court and in the 
Court of Exchequer in Ireland i and the two furettea exe* 
cuted fimilar bonds and warrants of attorney. And for 
further aflurance the defendant alfo executed an in- 
denture of the fame date, whereby he afligned to the 
plaintiff a certain annuity devifed to him, fecured upon 
certain lands in Irelandf and alfo certain other lands there 
for a long term of years determinable on his (the defend- 
ant’s) life. A memorial of all thefe feveral inflruments 
was duly regiftered purfuant to the annuity a£l: 17 Geo. 3. 
(. 76. But the obje^^ion arofe upon the entire omiflion 
in the memorial of three feveral bonds executed by the de- 
fendant, at the fame time and bearing even date with the 
other deeds, which bonds were to the following purport. 
By the firit the defendant bound himfelf to the plaintiff 
in 260/. } and the condition reciting the agreement for 
the annuity, and that in purfuance and part performance 
of the fame on the part of the defendant be had executed 
the firft mentioned bond to the plaintiff, and in further 
performance of the fame he and the fureties named 
had executed the other inflruments mentioned ; and re- 
citing further that ♦* whereas upon the treaty for the pur- 
chafe of the faid annuity it was agreed that in cafe the 
defendant fhould go abroad in a military capacity at any 
time during the period of three years from the date of 
this bond that he, the defendant, Oiould forfeit and pay 
for any or either of thofc years he (hould go abroad as 
aforefaid the fum of 130/. to the plaintiff as a compenfa- 
tion to him for the lofs he might fuflain by his the de- 
fendant’s gcang abroad in the faid capacity, in as much as 

Mm3 uo 
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no office would infure the lives of perfons going S[bToadi 
in a military capacity : and whereas, in putfuance of the 
faid agreement on the part of the defendant, and for fe> 
curing the payment of the faid 130/. in cafe he ihould go 
a 'load in any of the three years in a military capacity 
the defendant had agreed to enter into three feveral bonds 
to the plaintiff in 260/. each, to be void rrfpedively on 
payment by him, the defendant, to the plaintiff (if he the 
defendant fliould go abroad in fuch capacity as aforefaid) 
of tjo/.; it therefore .witptfli.d that if the defendant 
ilioul t pay to the plaintiff 1 jo/- if he the defendant (hould 
go abroad in a military capacity between the 30ih of Of- 
t^btr 179* and the 30th of CiElohir 1795, within a month 
after, &c. then the obligation to be void.” The ether 
two bonds w'Cre in the Time form, mutatis mutandis, fur 
the two fucccflive years rcfpe£livciy. 

Erjkine and Marryat Ihewed caufe. The annuity a£f 
only requires “ a memorial of every deed. See whereby 
any annuity (hall be granted.” Now the bonds in queflion 
were not made for the grant pr fecurity of the annuityi 
but for a collateral purpofe. The obje£f of the legifla- 
tore in requiring the memorial was fur the benefit of the 
grantor, in order that it niight more eafiiy appear what 
was the true confider-ition for granting the annuity, and 
that the grantor had had the benefit of it. But thefe 
bunds were given with another view, namely, to enable 
the grantee to contraft with third perfons to more advan« 
tage in a certain event which was in the choice of the 
grantor. [l.ord Eiknborough. Is not fuch a bond as 
much a part of the confideration for granting the annuity, 
(which muff be (hewn by the memorial } as a power of 
tedemptiop ^ and fuch a power, whether referved by tliq 

fame 
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fame inftrument granting the annuity or any other, muft 
be memorialized. Here the grantee is to pay a certain fum 
in the firft inftance as the price of the annuity, and if the 
grantor go abroad within the three years, he is to' return 
fo niuch of the confideratlon money as amounts to the 
penalty of the bond, and is therefore in cffc£l to receive 
lb much lefs for the grant of the anpuity.] But this is 
no benefit to the grantor, like a claufe of redemption, and. 
therefore not within the fpirit of the It was merely 

int^'nded as a compenfation to the grantee, if by the vo> 
luntary adf of the grantor in going abroad in a military 
capacity rubfeqiient to the grant of the annuity he thereby 
put the grantee in a worfe condition for infuring his life 
than he was at the time the barg..':t was made for grant- 
ing the annuity in coniideration of a certain adequate 
fum. It might have been an inducement to the grantee 
to buy the annuity, but it forms no part of the confidera- 
tion paid for it in money, which is the only fort of con- 
fideration required by the a£l to be flievvn, as may be col- 
ledfed from the 3d fcdlion of the act. At all events tliey 
contended that the ule could not be made aUfolutc to the 
full extent of dirccling <j// the deeds to be cleliveicd up to 
be cancelled, but only to t'le f-' tiing afide the wan >nt ot at- 
torney anti judgment : and they cited L-^rd Loughborough’ % 
opinion it. the Duke of Bolton, v. Williams ^«), corrccling 
the cafe E.\'^\irte Qhejier 


Ch AWK ia 
Whalxy. 


Lord Ei.LtNBoRouGH C. J. Thc bonds in queflion 
arc certainly p irt of the al^ur^nc<• wht reby the grant of 
the annuity may be evidenced. Wbat is the cafe in effect 
bnt this ? The grantor, in confideration ol .• certain fum. 


(a) a jun. 154. 


(i) 4 
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agrees to pay an annuity of 458/. 6 j. id. for bis Hfet if 
he do not go abroad in a military capacity from OSiober 
1794 to October i7->7 } and if he (houid fo go abroad, he 
agrees to pay the gra’.itee 588 /• (>s. id. during each of 
the three years he -.iiould be abroad. The annuity ia 
therefore void, inafmuch as the memorial omits to ftate 
the true annual fum to be paid by the grantor in that 
event. 


Le Blanc J. obferved, that the defendant could not 
have more of his rule granted than for fetting afide the 
warrant of attorney and judgment, over which this Court 
had an undoubted jurifdiflion : but it belonged to another 
Court to fet uHde the deeds. 

Per Curiam^ Rule abfolute to that extent. 


May 9th* 
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The King againjl Barker, 

Conviflion by a juftice of peace on the (lat. 28 Geo. 3, 
c. 5J. dated, ** that on the 4th of November 1802, 
at the parith of Dunjlable in the county of Bedford^ S. 
of, &c. came before me VT. A/., one of his majefly’s 
judices of peace for the faid county, and informed me 
that John Barker of, &c* dage coach driver, on the 2d of 
November now lad pad, at D. aforefaid in the faid county 
did drive a certain coach, called the Northampton coach, 
then going and travelling for hire upon the king’s high- 
way, anti did then and there permit and fuflfer fix perfons, 
(to wit), nine perfons at one and the fame time to ride 
and go upon the roof of fuch coach when fo going an4 
travelling for hire, contrary to the datute made in the 
28th of Geo. 3. intitled, 8cc> ; whereupon the faid y. B. 
after being duly fummoned (9 anfvcr the faid charge, did 

not 
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not appear before me purfuant to the faid fummonst and 
did negleA and refufe to make any defence againft the 
faid charge ; but the fame being fully proved upon the 
oath of y. H. a credible witnefs. It manifeftly appears to 
me the faid juftice that he the faid y. B. is guilty of the 
offence charged upon him in the faid information : it is 
therefore adjudged by me the faid juftice that he the faid 
y. B. be convi£bed ; and I do hereby convifl: him of the 
offence aforefaid. And 1 do hereby declare and adjudge 
that he the faid y» B. hath forfeited tlie fum of 61 . &c. 
for the offence aforefaid^ to be diftnhated as the law di- 
re^s, according to the form of the ftatute, &c. Given 
under my hand and feal the nth of November 1802/* and 
fignedj &c. 


1803. 

The Kin« 

agmi^ 

Bakkck. 


Raine obje£led to the conviflion ; ift, fuppoftng the 
defendant to be the driver of ih-‘ coat’i, y .t as he did not 
appear when fummoned befote the magiftrate, he could 
not be convi£fed ; for the ad feflion of the a£l dire£lsf 
that in cafe the driver cannot be found or known, or 
** being found or ki.own (hall not attend in purfuance of 
any fummons, &c., then and in every fuch cafe the 
owner or proprietor of fuch carriage, &c. Jball be liable 
f* to the penalty hereby laid on fuch driver.** 


Lord Eixenborougii C. J. The aft does not fay that 
the owner (hall in fuch cafe be liable to the penalty in lieu 
pf the driver : and there is betides a general form of con- 
vi^lion given applicable to the very cafe where the pany 
refufes to appear on fummons. 


Raine. Then, fecondly, the defendant was nut fuch 
f driver on whom the legiflature meant to infli^ the pe- 

nalty 
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naltf } for he is not ftat^d to be a driver employed hy the 
nunert one who had the control of the carriage, and of 
whom it might be faid in the words of the a£l; that he 
pernuiud and fuffered more than the proper number of per- 
fons 'to ride on the carriage. Whereas non condat but 
that the defendant was a perfon who held the reins acci* 
dentally at the time, or was driving for his amufement 
under the immediate iiifpefkion of' the proper driver, and 
who could not be faid to permit or fuffer the paflengers to 
be there. 


Lord Ellenoorough C. J. There are no fuch words 
at ** employed by the owner'* annexed to the defcription of 
driver in the aft. It is dated in the conviflion that this 
man did drive the coach, which fuificiently defignates him 
as the driver within the words of the a£k. Whether or not 
he permitted and fuffered perfons beyond the proper number 
to get up was matter of defence fur him before the magi, 
ftrate. But I am not prepared to fay that though he had the 
condufi of the coach devolved upon him but for a time, 
yet if he permitted an improper number of perfons to get 
up during that time, he w'ould not be liable to tlie 
penalty. 

Per Curiarnt Convidlion affirmed. 


safurtf^y. The King az^vi/l Ter rot t. 

Muj 7ih. ® 


Wh^-re thf com- J-J £ dcicndant appealed to the quarter feffions of the 
mandine oi^icrr J. 

in bair teles h .d hmTOUgh of Port/fTtout/j agaiiid a rate made for the 

dilUnt.^ ap4!t- e. ^ % r Tk r /• t 

viciits allotted 10 relief of the poor of the panlli of Portfmoutk^ within the 

him, one in par- 

ticu'ar for traofa^:ni5 the bufintf* pf the rr^imenty and the others fjited up .^or the accbnnmoda- 
lion of himIcU* and hr. family, v^ho iefi.ie*l ihete with him c«'>ntaiti:ng anirm^tl oihcis u kitchf^n. 


wani-houfc, and coach-houlc, together whh a ftable ya:d aiid girden i held that lic was ra ruble 
to c!ic relief of the poc^r for the fame, having a benelicial cnjfiynoeni of tl.cxn beyond his necell'ary 
Bccon.modatioin as an officer for the piiTj|»ore of public Icivjcq, 

liberties 
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liberties of the borou|;h, in the county of Sauthampion. 
The Sc (lions conhrmed the rate, fubjc£l to the uptnioii of 
this Court on the followin}; c^fe. 

The appellant is a lie urciiiinr colonel in his ni:4jelly*g 
royal regiment of 'artillery^ and is, and, during the follow- 
ing periods, was commanding officer of the royal artilleiy 
;it Portfmouth^ viz. from the year 1795 to Auguft 1799* 
and from Ocloher 1800 to the prcfcjit time. The pre- 
mifes in rcfpccl of which the ^ippellant is rated arc the 
property of the Crown, and part of a barrack called the 
Colewort Garden Barrack ^ and until 1801 it was ^pproprU 
ated to the ufc of the prlvit?s oT the regiment; the offi- 
cers, and amongft n hers the appellant, having quarters In 
an adjoining building unlcr the fime mof. In 1801 the 
board of ordnance dire£led a quarter with t ffict s to be 
fitted up for a field officer; in confequence of wlm h the 
privates were removed to another building in the fime 
barra k yard, and the. building, at a confidcrable exprnce 
to the Crown, was altered to its prefent form. The 
building in which the appellant refides conlills of two 
ilories with four rooms in each flo.>r, bcfidcs attics. I’ho 
rooms on the ground floor arc thus appropri it. d ; oiic 
room as a (lore room, another as a quarter for the adju- 
tant, a third as an office ior a commanding officer to tianf- 
'a£l the buiinefs of the regiment, and tbe fourth as the 
appellant’s kitchen. The whrde of th- firfl floor and tl^c 
attics are rhe rrfidence of the commanding officer of the 
artillery for the time being, together with a kitchen, 
wafli-houfe, and other offices, coach-houfe, fl;a»)lc*yard, 
and fmall garden or drying-ground. The appellant telirdcs 
there with his wife, family, and fervants; two of the 
latter, a man fervant who is one of the private foldiers of 
th^ attUlery and his wife who is cook to the colonel;^ 

in 
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in the attic, and the other female fervaht ileeps in one of 
the rooms on the firft- floors The rate is made for the 
\irhole of the premifes ufed by the appellant. The outer 
door of the building opens into a paiTage between the 
office and the room ufed as a ftore>room. There is how- 
ever no communication with that room or the adjutant’s 
quarter by means of the door or pafiage, nor are they 
otherwife conne£led with the appartments of the appel- 
lant than being under fome of the rooms ; the entrance 
into them being through the door of the adjoining build- 
ing, in which the other officers have apartments. The 
part ufed by the appellant is in every rerpe£l feparate and 
diftindl from the reft, there being no communication be- 
tween it and any other apartments, and the outer door 
abovementioned leading only to the appellant’s apart- 
ments, and being fubje£f to his control ; except that the 
ftorehoufe and adjutant’s quarter are under two of the 
rooms of the colonel’s quarter }.and except the office being 
public for the duties of the fervice at fuch hours as the 
commanding officer pleafes. At the time of fitting up 
the building, chairs, tables, fire grates, and ^he ufual bar- 
rack furniture were fupplied by the crown ; beds, and 
the refidue by the appellant, The appellant is liable to 
be ordered elfewhere upon fervice at any moment at the 
pleafure of the crown. In 1799 he was ordered and 
went to the Htlder. On that occafion the command der 
volved to Lieutenant Colonel Sewardy who during hisi 
ubfence redded in the apartment in which the appellant 
redded before his departure, and which he returned to 
on being again ordered to Port/moutb to take the . com' 
mand. The queftion for the opinion of the Court was^ 
Whether the appellant were liable to be rated in refpe^ 
pf any part of the premifes ? If he were, the..rpte9 to 

Rand I 
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(land : if not, the rates to be amended by ftrlktng out his 
afleflment. 

'Eijkine^ X^m Serjt., and GafeUe, in fupport of the rate,, 
admitted that the property of the crown was not rateable 
in the occupation of the fervants of the crown, occupying 
it merely as fuch ; but contended that it was rateable 
when occupied by them beneficially for their own pur- 
pofes, and when they had a di(lin£t perfonal enjoyment of 
it beyond what the neceility of their public or ofiicial 
duties required. This diftinftion is fully efiablifiied la 
the cafes of Greenwich (a) and Chelfea {b) hofpitals, the 
officers of which were holilen to be taxable and rateable 
for the feparate apartments enjoyed by themfelvcs anj 
families ; in Rex v. Matthews (c), where the appellant 
was rated for the keeper’s lodge and two acres of land in 
Windfor Great Park^ which he occupied by virtue of his 
office } and in other cafes to the fame elFc£t there cited : 
So in Lord Mute v. Grindall {d ), where the ranger of a 
royal park was deemed rateable for the occupation of in- 
clofed lands within the park, though the produce was 
partly raifed and faved at the king’s expence, and partly 
ufed by him. On the other hand, where the occupation 
has been exclufively for the benefit of the crown or public, 
there the property has been holden not liable to be rated ; 
as in Lord Amherjl v. Lord Somers (r), where (tables were 
rented by the colonel of a regiment for the ufe of the re* 
giment, by order of the crown ; So in Half or d v. Cope^ 
land (f)t where the Mailers in Chancery were (hewn to 

(id) Cited in it . V. St, Lukis Hofpital, t Btrr, IQ59. 

{i) Eyre v. Smatlfaetf E.»i Gee. a. A It. cited id. and xoSa, 1064. and 
1 Confi. lOO. 

(t) Calde X. {d) l^ermRep, 338. 

(<) z^TermRef, 37a. (/) 3 ^ 
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^ occupy their refpe^ive apartments in Southampton 

The Kin« merely for the purpofe of tranfading public buGnefs 

TaTaoTT. to the fuitors of the cour*-. But there Lord AU 

vanleyy in delivering the judgment of the Court, obferved^ 
with refpe£l to the porter who lodged in an apartment 
there to take care of the roomh, that it would be fafer that 
he fliould not have his wife and family with him* And 
in Rex V. Catt (a), the fchaolmafler of a charity Cchool 
wait deemed rateable for the pufonal occupation by him* 
felf and his family of the houfe and garden belonging to the 
fchool It cannot make any diifcrcnce that the appellant 
was rempveable at pleafurej for that circumftance be* 
curred in ftveial of the cafes brfore mentioned (^)« 
Neither is there any dilltn£lion in this ref- ed between 
civil and military ollices ; for in Rex v. Humiis (e), the 
mailer gunner at fieafortht who occupied the battery-houfe 
there, which he held with his olRce at the ple-ifurt of the 
crown, was deemed rateable, though one of the rooms of 
the houfe was appropriated to and occupied by the under 
gunner, the app' llant occupying the reft as his dwelling* 
houfe. Now here the apartments occupir-d by Li-ut« 
Col. Permit were dillinA from the reft of the barracks^ 
and were exprefsiy calculated for the accommodation of a 
family, with all convenient offices and outlets for their 
private ufe, ftfch as coach'houfe, drying-yard, garden, 
much beyond what was neceflary for his refidence as ait 
individual officer placed there for military fervice only. 
This was fuch a retidence as was calculated to bring ad* 
^itinnal burthens on the parlOi by fettling fervants and 
apprentices there. 

33«, fS) And vide A. v. Muadey, t 5(4. 

W I 4S7* 


C. iTarrM 



«• THE Forty-third Year oy GEORGE lU. 

C. Warren and Ryder^ contri, faid that the only cafe 
which prefled at all upon the prefenc was /S. v. Hurdis } 
but that was decided folely upon the ground that the Sef- 
fions had precluded any queftion by finding that Wood^ 
the mailer gunner, was the occupier of the battery-houfe : 
and Lord Kenyon, in delivering his opinion, exprefsiy faid 
that foldiert could not be faid to be the occupiers of their 
barracks in the legal flgnification of the word ; they being 
no more than mere fervants. There is a main diftinflion 
between military and civil oflicers in this refpe 6 l. The ac- 
ceptance of their olHces by the latter is voluntary, and their 
reliiience in huufes appropriated for their fervice is necefla- 
rily beneficial, and like an increafe of emolument. But a 
military olHcer has no option to refufe a command of this 
fort, but is compellable to rclide wherever he is appointed 
by the crown, and removable again at pleafure. It would 
be a great hardfliip and inconvenience if fuch an one were 
liable to be rated at every place where he might happen 
to be quartered in the courfe of the year. It is very dif- 
ficult in thefe cafes to diitinguilh between what is perfonal 
and what is military accomnaodation. It cannot be con- 
tended that the defendant would be rateable for neceflliry 
accommodation for himfelf in the barracks ; for then, by 
the fame rule, every common foldier would be liable to 
be rated for his lodging and the ufe of the mcfs*room. It 
is more convenient and reafoiiable that the line of dif- 
tin£lion fliould be drawn upon the nccelTity of the refi- 
deoce, a fa£l which is eafily afcertainable. [Lord EUen- 
horought That diltin£lioa will hardly hold } for an eccle- 
fiaftic cannot refign his benefice without the confent of 
the ordinary { and be is as much bound to rcfidence as 
this party.3 But an oflicer is more in the nature of a 
fervant^ aad his refidence in the barracks is not given him 
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for his perfonal accommodation, but for the neceflary 
difcharge of his military duty. [Lord Ellenborougb obferved 
that a coach~houfe could not be confidered as a building 
intended for public military pdrpofes.} That and the 
other buildings were added by .the order of Government^ 
whofe property they are ; they were not built by the de- 
fendant upon his own account* The occupation of thefe, 
which are provided for him by the crown, does not fhew 
any ability in the officer to pay the rate, which is the 
ground of rating in other cafes. Then if an occupation 
merely as an officer would not make the defendant liable 
to the rate, the circumftance of his being married and 
having his wife relide with him in the fame apartments he 
would otherwife have had cannot alter the chara£ler in 
which he refides. The queftion mull turn on the refi- 
dence being in barracls qua barracks^ and not on the com^ 
modioufnefs of it. To make a perfon rateable as Kcupier^ 
he muft occupy in his own right, and not as a fervant of 
another, and he muft have fame intereft, fuch as tenant at 
will at lead, in the premifes : but Lork Coke defines a 
tenancy at will to be a tenancy determinable at the will of 
either party } but this officer had no option to determine 
his occupation. In Rex v. Field (a), one who was em- 
ployed by the Philanthropic Society to fuperintend the chil- 
dren at annual wages was holden not rateable for her 
apartments which fhe occupied in the houfe. [Lord 
Ellenberough, She was a mere fervant, and had no right 
to bring her family torefide there.] Here the officer has 
no control over the houfe except for the purpofe of his 
refidence there } he could not have let the apartments or 
put any other perfons than his ow;n family there. 

Cur. adv. vult* 
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Lord Ellendorough C. J. now delivered the judgment 
of the Court. The quedion in this cafe is, Whctlier the 
appellant Lieut. Col- Detroit is to be confuiered as an oc- 
cupier of the premlft s for which he has been rated ? 
[Here his lordfhip dated from the cafe the (ituatioti of the 
premifes, and the manner in which they were occu- 
pied by Colonel Terrott and his family.'] Xhefe apart- 
ments and premifes appear to have been put into their 
prefent form at a confidcrable expcnce by Government, 
in the year i8or, for the accommodation of the command- 
ifig oflicer of artillery at Porifinouth barracks, and the^ppel- 
lant has ever fiiicc refided theuin. Of the eight rooms, 
befidcs attics, one r«)om is a y/{?rr*room, another/? quarter 
for ike adjutant^ and a third an ofiicc for the commanding 
officer to trarifart the bufinefs of the regiment: the reft of 
the rooms and oiTices are all devoted to the pcrfonal ufe and 
accommodation of the commanding fjjiccr. If the peinianmcy 
and duration of the occupation ami the quantity oi intereft 
which the occupier has in the fubjccl of fuch occupation 
were not, as laid down by Bnller^. in Lord liiite v. Grind* 
all^ 1 Term Rep, 343‘j generally immaterial, it would dill 
form no qucilion in the prefent indance, as the appellant 
has had a long, and has a dill continuing occupation (fup- 
pofing liim to be in law an occupier at all) of the fubje£t 
for which he is now rated, that is, from i8oi to the pre- 
fent time. And the legiflaturc contemplated the Gtuation 
and ability, at the time, of the party fubjefled to thir- rate, 
which was by the lath fe£Iion ot the dat. 43 Etiz. dire£l- 
cd to be a weekly fum ; fuctf'fum impofed therefore of 
courfe with a reference to aflual ability at the weekly or 
other (hort periods at which the rate is made, and not as 
to whdit it might be at any fubfequent period. The 
principle to be collected from all the cafes on the fub- 
VoL. III. N n jea 
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jc£l is, that if the party rated have the ufe of the build- 
ing or other fubje£l of the late as a mere fervaiit of the 
crown, or of any public body, or in any other refpecl for 
the mere excrcife of public duty therein, and have no be- 
neficial occupation of or emolument refiilting from it in 
any perfonal and private rcfpedti then he is not rateable. 
The property of the crown in the benejicml occupation of a 
fubjecly whether he be a civil officer of the crown, as in 
Lord Bute*s cafe, (who was ranger of the New Park near 
Richmond^) and in the cafe of the comptroller of Chelfea 
llofpital, Psyre Smallpagc^ "i Burr. 1059., oxzsz mili- 
tary officer, as in Hurdis'^ cafe, he is in each cafe equally 
rateable. For in thefe cafes each of the perfons rated had 
a degree of perfonal benefit and accommodation from the 
property enjoyed by him ultra the mere public ufe -of 
the thing ; and which excefs of perfonal benefit and ac- 
commodation ultra the public ufe may be cohfidered as fo 
much of falary and emolument annexed to the office, and 
enjoyed in refpc£f of it by the officer for the time being. 
But if the ufe of or rcfideuce upon tlic property be cither 
as the fervant of the crown aiul for public purpofes only, 
as in Lord Somers'i cafe, or as a mere public bflicer or 
fervant, or of any orher defeription, fuch as the fuperin- 
tenilant of the Philanthropic Society, Rex v. Field, 5 Term 
Rep, 587., the truflecs of a metting-houfe, the fervants at 
St. Luke's, the hlallcrs in Chancery in refpedi of their 
public dilices ; in all fuch cafes, the parties having the 
immediate ufe of the property merely for fuch purpofes, 
are not rateable } becaufc the occupation is throughout 
that of the public, and of which public occupation the 
individuals are only the means and iiiilruments. It is faid 
that if the comman'diiig officer be rated for the degree of 
private accommodatiou he ci^ys in a building of this de- 
feription. 
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fcription, why not the foldiers in their barracks for the 
accommodation they enjoy there ? I am not aware that 
private foldiers have any accommodations in barracks be- 
yond what are required for the mere ordinary ufes and 
purpofes of animal nature, I mean for deeping, and eat- 
ing, and the like : but if their barracks flrould fupply even 
them with any accommodation of a beneficial and valu- 
able and not ftridlly of a necedary nature, the analogy 
between the two cafes would rather afl'ord perhaps a 
ground for including them, under fuch circumHanccs, in 
the rate, than for excluding an occupier of the prcfeiit 
defeription from it. The reafon of the thing, and the 
found and eflablifhed condru£lion of the flatute fuhjefls 
every perfon who has the benedcial ufe of any local viiible 
property in a pariflt to this fpecics of public contribution. 
The parifh is liable to be burthened with fettlements of 
them and of their children : a part of the property an- 
tecedently contributing to the poor-rate is by being thus 
built upon and appropriated to fuch public purpofes cf- 
fe£lually withdrawn from its liability to contribute, unlefs 
the nature and quality of the occupation thereof redores 
and throws it back again cither in the whole or in part 
within the fcope and reach of this fpecics of parochial 
contribution. And the immediate occupant has in fa£i 
nothing to complain of ; for I believe it never has oc- 
curred in experience that the quantum of the mere rate 
upon an occupier of this kind has exceeded in amount 
the benefit and advantage derived to him from his occu- 
pation. Whether the commanding officer could witl^- 
draw himfelf from the rate, by contrafling bis occupation 
in fome proportionable degree within the fame narrow 
limits of merely nccefTary enjoyment with the foldier in 
bis barracks, will be a queftion to be decided when it (hall 
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1803. occur. It is enough for us to fay at prefent that upon 
'the principles Lid down and a£Ied upon in the c ifes al- 
againft rcadv referred to, the cummandini!; officer in quellion has 

TfcR«OTT. ^ , , - . , 

fuch a benenci-il occupation of thefe apartments and other 
conveniences as to render him rateable for the fame, and 
that this rate of courfe Hiould (land, and the rule for 
amending the fame be difehargej. 


’TuffJay, CaMFIEKD azaitlfl GlLCEkT. 

May lOlh. 


Where one feifcd 
in fc-'e of le.il 
elUie by licr will 
firfi mAtlc .1 cilf- 
pofitiun ot h. r 
rcil eftarc t«» t’vo 
ffrfti.'is for lli'f, 
rclei viug a rent - 
ou! Iff th.e 
f.inii-,paynh!rlii fl 
to her uncic for 
life, and tiuMi to 
her heir ar law 
fir life ; which, 
** together with 
the repair:* du- 
ring the tuiri, 
fhcuU he coMii- 


' H I S was an a£Uon for mont*y had and received, 
wliich came on to be tried on the general i flue before 
l 40 XiMlIUnborottgb at the Sittings \\{icx Michaeltnas tt rm I'dft, 
when a verdicl was found for plaiiitifF for 50/., fubjeft 
to tlie opinion of the Court on the following cafe. 

mir^abcth Arnold ^pcldhurd in Kcni^ being feifed in 
fee of the tenements after mentioned to be devifed, by 
her will, dated 20th of Augujl 1794, and duly executed 
and attciled, gave as follows: “ I give and bequeath all 
“ that freehold mefluagc, tenement, and farm of mine I 


dCiVD :1S /»\T ft;;;/ 

for the fd il 


now IioUl in my poficflion, together with the field I 


farm 5” and af- 
terwards Ihc pro. 
Cceds to make a 
difpolidon of her 
pciTonal pro- 
pc*;y, anil then 
bequeaths and 
^/ctuV'r “ all il’i* 
icil, lefidup, ai*d 


bought, to my coufms John and ^arah Luck during the 
term of their natural lives, fubjert to a rent-charge of 
10/. per anil., firil: to my uncle John Vallance for the 
** term of his natural life, and from and after his deccafe 
** to my brother John G'dlcrt for the term of his natural 


life, which fum of ic/. per annum, together with the 
fvf-r a- d whario- cc fctpairs during the term aforefaid, (hall be confnlered as 

evf?.r, and of wliat ^ ^ 

jia-.u-c, kind, or it /jjf fgr the faitl farm. I give to the Lid John 

^’uaiity forver 

her wear- M Luch my two bcft bcds with all the furniture, theeight- 

ing apparel a .li 

tocerrjin n^ph^ws and nioc-s, to bcrqually divided bctwcffi them hy her exe uttrt r'* held 
tha*^ the rtwrfion io fee in th/ rvni etta'cdid not p.^fs by the refiduary cUufe, but defeended to ch« 
heir at law, althu:i<.;h he h.i a icni'chart^c deviled to him for his life out of the fame eflate in 
tlie hojidi of ^le tenants tor life. 
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“ thy clock, and the eafy chair. I alfo give to Elizabeth 1803. 

“ Boorman of, &c. the fum of 10/. I alfo give to my — — 

' Camfiblp 

nephew John Gilbert 5 A I will that all my juft debts againft 
and funeral expences be paid by my executors herein- 
** after named. I alfo will, bequeath, and devife alt the 
rejly refuhie^ and remainder of my effcElSy nvherefoever and 
%vhatfoevery and of nvhat nature^ kind^ or qttrJiiy foever^ 

“ (fave and except my wearing apparel and plate, which 
I will lo my nieces Samh^ Aune^ and Mary Gilberty) to 
‘‘ my tliree nephews Johny Wiiliamy and Ifaac Gilbert^ 
and their three fifters Sarahs Auney and Maryy to be 
cqu.illy divided amongft them by my executors'* The 
teftatrix afterwards died without altering or revoking her 
will, leaving John Gilbert her only brother and heir at law 
her fuTviving ; which will was duly proved by her exe- 
cutors therein named. The faid Sarah Luck and John 
Vidlance are botli fince deccafed. The faid John Gilbert^ 
as heir at law, claims the reverfion in fee, expedlant on 
the dcceafe of faid John Luck^ in the freehold eftate of the 
faid teftatrix, as alfo of the faiti annuity of 10/. per ann. 
duiir.g the life of the faid John Lucks and which reverfion 
and rent-charge he on the iothofyi^r /7 laft contrafted lo 
fell and convey to the plaintilF for 420/. ; whereupon 50/. 
was paid to the defendant in part of fuch purchafe-money, 
and the remainder was to have been paid on or before the 
24th clay of June laft: but the plaintiff being advifed that 
the title of the defendant to fuch reverfion in fee was de- 
feftive, or at lead very doubtful, refufed to complete the 
purchafe, and demanded a return of his faid depolit and 
the expences by him fuftained prior to the 24th of June^ 
which not being returned, this action was brought to re- 
cover the fame. And the queftioafor the opinion of the 
Court was, Whether the reverfion in fee after the eftate 

N n 3 for 



5 iS 

? 8 o 3 . 

Camfield 

agatnft 

ClL^MRT. 


CASES IN EASTER TERM 

for life to yohn and Sarah Luck paOed to the nephews and 
nieces under the will, or defcended to the defendant as 
the heir at law to Elivtabcth Arnold? 

W'igleyf for the plaintiff, <contended that the fee pailtd 
by the rcfiduary claufe.to the three nephews and three 
pieces of the tcflatrix. It is clear that (he did not mean 
. that her heir at law fhould take an inheritance in the 
eflate, for (he gives it in the hrll indance to her two con-^ 
fins for their lives, fubje£t to a rent>charge of lo/. a year, 
payable (ird to her uncle^ and after his death to her bro- 
ther, her heir at law,yiir lis life only. Then the words of 
the rcfiduary claufe are very drong to fhew the intent of 
the tedatrix to pafs the fee ; for fhe ufes the word devife 
there, (which is peculiarly applicable to real edate,) having 
before only faid that (he gave and bequeathed^ whei^ parting 
with perfonalty or life intercds only. It is true ihe only 
gives the refidue, &c. of her ejftBs } but that word is fuffi- 
cient in itfelf to carry land, if fuch intent be tnanifed} 
and here it appears to be ufed in the mod ample fenfe by 
the accompanying words, “ wherefoever and vdjotfoever^ 
and of what nature^ kind, or quality feever" In Hogan 
V. jacifen (a) a devife of the remainder and refidue of 
all his (the tedator’s) effehls, both real and perfonal,” 
was holden to carry the fee. [Lord Eilenborough. There 
• was the word real. Grofe J. There were befides the inr 
trodu£fory words as to my worldly fubfance.'] Lord Aianf- 
field however faid in the courfe of the argument that he 
confidered the word effehls as equivalent to worldly fub- 
(lance } and the fame argument was afterwards infided 
upon in the Houfe of Lords {f), where the judgment of 
R, was unanimoully alHrmed : and it appears that 

(i) 491. 
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thore were chattels real to have fatisfied the word real if 
the word efftHs had not had a larger interpretation than is 
now contended for. So in Doe d. Chilcctt v. White {c) 
the tedator, after devifing the refidue of his goods and 
lands to his wife for life» gave her power to give what 
flie thought proper of her /aid effects to her fiflcrs: and 
held that the widow had power thereby to devife as well 
the real as the perfonal ellate of her deceafed hufljand 
which (lie took under his will. Though the divIGon is to 
be made by the e>iecuiors^ it does not follow that nothing 
was intended to pafs but what they would take as execu- 
tors; for it is not neceflary that the mere hand wdnch is to 
make the divifion (liould take any eltate; as in d. 
Burkitt V. Chapman (d) ; unlefs as in Doe d. Spearing v. , 
Buckner {c)^ the executors as fuch were to have the 
management of the fund to accumulate in their hands^ 
which naade it neccHary for them to take an intered. 


1803. 

CAMrtx'is 

GitatiiT. 


EfpinnJJe for the defendant, the heir at law, infided 
that nothing palled by tlie refiduary claufe but perfonal 
effeBs* The general meaning of the word iffeEli is con- 
fined to perfoiialty, unlefs other words be added to (hew* 
that it was ufed in a larger fenfe. But here the accom- 
panying provifions of the will fliew that it was ufed in its 
ufual limited fenfe ; for the immediately preceding be- 
qued' is of perfonal property, and the exception out of the 
refidue bequeathed is of the fame defpription ; and the di- 
viGon of fuch refidue is to be made \scj(i^xecniovs^ which 
mud be of the property after it was turned into money, 
and no power is given to them to fell the real edate. But 
further, it is apparent that th# tedatrix mud have meant 
that her heir at law fliould take the fee, for the 10/. a year 

{a) lEaJi, (^J 1 //• 223. (c) 6io# 
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rent-charge Vas to be paid to him during the lives of the 
COuHns “ as Ais rent for the faid farm,” after the death 
of the uncle : and though the uncle was to take the rent- 
charge firft, there are no fuch words annexed to the devife 
to him. fliotd Kllenborough obferved, that the only ditli- 
culty which occurred againft the defendant’s interpretation 
was, that this rent was given to him for life out of an 
eftate, which if he took the ultimate remainder as heir at 
law might be in him at the time that the rent-charge was 
made payable to him. That therefore the defendant 
could only take, if at all, by the omiflion of the tellatrix to 
difpofe of the fee, and not by the operative words of the 
will. But he intimated that there was no occafion for the 
defendant’s counfcl to obferve upon the ^afes cited, 
which were all diilinguifhable enough from this.Q 

Wigluyt in reply to the argument drawn from the de- 
vife of the rent-charge to be paid to the defendant as 
“ his rent for the farm,” anfwered, that if it had been 
meant in the fenfc contended for, it would have been left 
to him for the lives of the tenants of the farm, and not for 
'his the defendant’s life: but leaving it as flie did fliewed 
plainly that the teilutrix did not mean that he Hiould take 
the fee. 

Lord Ellenborough C. J. The only qucflion is. 
What was the intention of the tedattix on the face of the 
will ? If ftte have exprefled no intention to give the fee to 
any other, her heir neceflarily takes it by operation of law. 
The queftion then is, Whether the refiuuary claufe in- 
clude the rtfiduc of her real as well as of her perfonal 
eftate not before difpofed of ? The principal flrefs is laid 
upon the word effeSls, But that word ftands alone, and 

nothing 
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nothing is added to alter its ufual (igniBcation, as in Hogan 
V. Jachfon^ where the wont real was ufed together with it. 
But in its natural Bgiiification it means perfonal eflre£t8. 
Thi- only other word relied on as carrying the real eftate 
is dcvijit which though technically conddered is more ap- 
plicable to real than perfonal property might yet be eaBly 
millaken for bequeath by an uninformed tellatrix. Then 
what precedes, what follows, and what is excepted out of 
the rcfiiluary claufe, all relate to perfonalty. The words 
of what nature, kind, or quality foever,” may indeed be 
faid to import realty as well as perfonalty. But conBder- 
ing the different articles of perfonal property before inu- 
meraied, it is plain that (Ire meant merely to exprefs in 
general words the whole remainder of her perfonal pro- 
perty, inftead of mentiohing each article fpeciBcally as (he 
had before done. The only diiBculty which occurred in 
the courfe of the argument was upon that part of the will 
whereby (he gives an annuity of lo/. to her heir at law 
for his life, after the death of her uncle, out of this edate, 
which, together with the repairs during the term afore- 
** faid,” (lie fays ** (hall be confidered as his rent for the 
faid farm.” But the whole doubt arifes from the ufe of 
the word his rent indead of their rent. If it had dood 
their rent, the whole fentence would have been clear and 
intelligible ; that is, it would have been conddered as the 
rent of her coufins John and Sarah Luehy to whom (lie 
had before given the edate for the term of their lives. 
But however this may be in cafes of this fort where 
there is an omidion in the drd indance of words fudi- 
cient to carry the inheritance, and there are no words 
in the refiduary claufe large enough to convey the 
realty, the rule applies, that the heir at law (hall not be 

didriherited 
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difinherited but by exprefs words or necedary implies'* 
tiooy neither of which occur in the prefent cafe. ' 

Grose J. The queftion is. Whether the reverCon of 
the real edate (hall go to the heir at law, or pafs by the 
reGduary claufe ? The rule is, that the heir fliall only be 
dlGnherited by plain words or neccG'ary implication. 
Then are there any fucli here ? It is clear that there is no 
devife of this reverGon to any perfon in the Grd part 
of the will. I {hould have wiGied to have fecn the ori- 
ginal will } for 1 do not think it improbable but that the 
tedatrix may^have Grd difpofed of her real edate in one 
paragraph, and then commenced a new paragraph dif- 
poGng of her perfonal property in which is included the 
reGduary claufe. 13ut be that as it may, (he Grd devifes 
her real property, and then takes up the difpofition uf her 
perfonal property } and after enumerating feveral fpcciGc 
articles of the latter (he devifes all the red, reGdue, &c. of 
hi,veffe£ISi &c. (with an exception introduced into the fame 
fentence of her wearing apparel and plate) to her nephews 
and nieces, to be equally divided amongd them by her 
executors. This difpoGtion is very drong to (hew that 
(lie did not mean to include the reGdue of her r/’/i/ edate 
in the word effeSls^ becaufe (Ire had before difpofed of her 
real edate in the Grd part of the will, and the reGdue of 
her effects mud mean her perfonal effedls, of which (he 
was then difpoGng. By effetls is commonly meant per- 
fonal property ; though 1 do not mean to fay that it may 
not be applied to real property, as in Hogan v. fackfon^ 
where the words real and perfonal efFefts” being ufed, 
(hewed fuch an intent. But here all the accompanying 
proviGons rel^e only to perfonalty ; apd the rule applies 

nofeitur 
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nofcitur & fociis j for out of thefe fffeSls flie excepts wear- 
ing apparel and plate. Then again, the effects are to be 
divided amongff the nephews and nieces b;^ her executors s 
that fliews the meant fuch property as they would be enti* 
tied to take as executors. What I rely on therefore is, 
that in the firff: part of the will the teffatrix difpofed of 
her real property, in the next of her perfonal property ; 
and from the relldue of her ejff'cHst the difpofition of which 
immediately follows, (lie excepts certain parts of her per- 
fonal property, leaving the reff to be divided by her exe^ 
cutors. The dcvife of the lol. a year rent-charge to her 
heir at law for his life, payable out of this eftate, is in- 
deed a ftrong circumRance to fliew that (he did not mean 
him to take the fee ; but even unexplained, it is noexptefs 
diflierifon of him, nor does it operate as fuch by neceflary 
implication : and with the explanation of it alluded to by 
my Lord, the whole would (laud well together. 

. Lawrence J. The word ejft&s may be taken to mean 
real effate, if, from other exprcfflons coupled with it, it 
appear that fuch was the intention of the teffator. But 
the exprellions in wills are fo various, that one cafe 
cannot in general be made to govern another where dilFer- 
ent words are ufed, becaufe the meaning of one man to 
'be colle£led from one fet of words affords no rule for dif- 
covering the meaning of another man who haS' ufed 
different words. The word legacy has been holden to 
pafs real eflate, where from other words in the wUl fuch 
appeared to be the intention of the devifor. But here no- 
thing appears from the words of the refiduary claufe to 
(hew that the vrox^^eHs was intended to carry the real 
eftate. In general the word ^e£ls is ufed to denote per- 
fpnaltyy and •yahere/oever me^ns in whatfoever place they 
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were to be found ; the other words ** whatfievery and rf 
what naturty kind, or quality foever," do not carry the de- 
feription beyond the notion of perfonal eftate, which may 
well enough be deferibed in that manner by ampUBcation; 
they do not (hew that the tedatrix mud have meant to 
include real edate. Then the only other ciaufe relied on 
is that in wliich the rent-charge of 10/. a year out of this 
edate is given to the heir at law for his lifei of which an 
explanation has been given which will render it fendble 
and intelligible. The claim of the heir at law to take 
arifes from the.ominion of the tedatrix to devife the rever- 
lion away. Then the didribution of the refidue is to be 
made by the executors: but that mud be underdood of that 
which the law veds in them as fuch^ namely, the perfonal 
and not the real tdate. 

Le Blanc J. The quedion arifes on the word effe^s, 
as ufed in the refiduary ciaufe, from whence we are to 
colle£l what was the intention of the tedatrix. Effe^s 
Handing alone mud certainly be taken to mean perfonalty; 
but it may be extended beyond that, and include real 
ed.ite by other words ufed fliewing fuch an intent. But 
no other words are ufed in this will which carry it be- 
yond its natural fignification. In the fiid part of the will 
Ihe difpofes of her real edate. And in the ciaufe which 
has been alluded to in that part I think Are mud have 
meant the word their indead of his rent. For (he gives 
the edate to two perfons for their lives, fubjeft to a rent- 
charge of 10/. a year, which rent-charge (he fird gives to 
her uncle for life, and then to her brother. This there- 
fore was to be paid by thofe who were in podeflion of the 
edate during the lives of the uncle and brother. But 
there (he dops in the difpohtion of her real property, and 
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we are left in the dark as to how flie intended to difpofe 1 803. 

of the eftate afterwards. She then takes up the difpodtion 

^ Camfieio 

of her perfonal property, and after feveral fpeciBc bequefts agawji 
of It flie gives the relidue of her effeHs in the manner 
ftated. Taking effect in che natural meaning of the word,, 
all the^words in the will coupled with it will apply to it 
in that fenfe. Then (he excepts out of thefe eiFe£fs par- 
ticular fpecies of perfonal property ; and then flie gives the 
relidue to be divided by her executors. All thefe expref- 
fions therefore apply to perfonal effedfs. The reading the 
will with this obfeurity about it mud lead us to throw the 
real edate on the fide where the law has thrown it, unlefs 
we can difeover from other w'ords of the will a contrary 
intent. But I cannot find any thing to lead to fuch a con- 
drudlion ; and if w'e are left in the dark, which it mud be 
confefi'ed that we are as to what her further intent was 
in refpedf to the reverfion of the real edatc, that is fulli- 
cient to let the heir at law take. 


Podea to the Defendant. 


Parish qui Pam agawjl Thompson and Others. 

j| N debt for a penalty of 50/. on the (ivit. 3 Gto. 2. c. 26. A dealer in coals 

yi 13. for not jaftly mcvifuring by the bulhcl of (i^cen who^fol!no*![n^^ 

coals fold by the chaKlron, the third count of the 

declaration Hated that the defendants, after the ill of ^f^rToJhaldronof 

Auzufl 17^0, and within the fpacc of fix calendar months 

fO ^ r ^ ^ without 

next before the exliibiting of the plaintiff’s bill, to wit, meafurShg 

. t he fa.i»c with 

on the 17th of Augujl 1802, in Lvvdon^ in the parifh of th;- lawful buihel 
St. Law^ence^ in the ward of Cheapo tliey the defendants is i^):e"r^he* 

then and there being dealers in and fellers of coals by the fmpofed^by^ihe 

I3^h fcdl. of the 

ilat. 3 Geo' 2. r. z6« upon fuch defaulteri who fell coils ^ the chaldron or Uff^r quantity without 
fo meafuting them* ' * . 

chaldron 
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l8og» ehaldron within ten miles of the cities of London and Weji* 

' minjier, to wit, in London aforefaid, in the parifh of Saini 

tam Andrew by the W^ardrobe in the ward of Cajllehaynard^ that 
Tn'^i^om. is to fay, in the faid firft-inentioned pariih, did fell to one 
*T» Marriott i by the chaldron^ a certain ' quantity of coals 
as and for ten chaldron of coals pool meafure s and the faid 
laft-mentioned coals afterwards, to wit, on the day and 
year la(t aforefaid, in the faid firft-meutione^ parifh, did 
deliver to the faid T. M. as and for ten chaldron of coals 
pool meafure : neverthelefs the faid defendants not regard* 
ing the fliatute in fuch cafe made, &c. did not jujlly tnea-m 
fare or caufe to be juflly meafured the faid lad-mentioned 
coals fo fold and delivered as lad aforefaid, luith a lawful 
bu/belf (to wit,) fuch a bufliel as is deferibed in and by dat^ 
1 2 Ann. as they the fiid defendants ought to have done, 
according to the form of the datute, &c. ; but |hen and 
there wholly omitted and neglected fo to do, contrary to 
the form of the datute, &c. ; whereby and by force of the 
datute, &c. the faid defendants forfeited for their faid 
lad-mentioned odence the fum of 50/., &c. To this 
count there was a general demurrer and joinder. 

Gleadt in fupport of the demurrer, faid that this was a 
fale of coals by pool meafure (which is a known cudomary 
meafure in the confiding of an addition of i-aoth 

of a chaldron to each chaldron properly fo called) to 
which the 13th fe£l. of the dat. 3 Geo. 3. c. 26., on which 
the third count was framed, -does not apply. This is an 
for the general regulation of the coal trade, having In 
view all the different forts of meafure. The loth fe£lu>n 
deferibes pool meafure, and gives a different penalty of 
too/, againd any feller of coals by pool meafure (which is 
deferibed as ascertain allowance by ancient cudom in the 

port 
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port of London in the proportion of one chaldron for every 1 803. 
fcorc bought on board of fltipr and called ingrain) who ‘ 

PARIIH 

ihall not deliver to the buyer the full quantity fo fold, qui um 
together with the ingrain. ' But this part of the a£t fays Tho^'i^n. 
nothing about meafuring by the bujbel. The 13th fedlion* 
in which fuch meafuring by the buihel of Queen Anne is 
required, refers only to falcs of coals by retail t for it 
enaAs, that all dealers in and fellers of coals by the chal- 
** dron or lejfer quantity (hall keep at their •wharfs^ ware- 
** houfes, and other places for the fale of their coals, a 
« lawful bulhel, fuch as is deferibed in the Bat. I2 Ann. 

** Jl. 2. c. 17. with which bulhel they (hall juBly meafure 
all tlie coals they (Itall fo fell by the chaldron or lejfer 
quantity" &c. upon pain of forfeiting 50/. if they omit 
fo to do. This mode of admeafuring is known in the 
trade by the name of wharf meafure (a), as contradiBin- 
gui(hed from pool meafure, which is by the wholefale. A 
chaldron is a known meafure containing a certain number 
ofbulhels; which by the very term excludes pool meafure, 
which is a fraflion of a 20th added to each chaldron. 

Befides, pool meafure is not to be meafured by the bulhel 
of Queen Anncy but by the bu(hel preferibed by the Bat. 

16 & 17 Car. 2. c. 2. which is required to be ufed in the 
fale of all coals brought into the river Thames and fold by 
the chaldron, containing 36 fuch buQrels heaped up ac- 
cording to a fealed model kept for that purpofe at Guild- 
hall. Here it appears by the declaration that the fale, 
which was in Londotty was of a larger quantity of coals 
than a chaldron, namely ten chaldron ; and therefore the 
13th claufe of the Bat. 3 Geo. 2., which begins with 
naming the largeB quantity to which it relates, namely, a 

(tf) Wharf meafure is fpokeo of in the ftat- 7 Crtf* 3s c. 23* and other 
fiatuccs* 

chaldron 
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1803. chaldron or quantity, does not Ripply. {^Le B!anc}. 

It appears by jthe aft that pool mcafure is eftimated by the 
,qui tarn chatdren.'X 

againfi 

THOMrSON* 

Ktwivlys contra. The argument proceeds on an alTump- 
tion that after coals are in the hands of the dealers there 
can he no contraft for the fale ot them by pool meafure; and 
the loth feftion, fo far from faying that pool mcafure {hall 
only be ufed in buying from the fhipper, iufliftsa penalty 
of too/, upon any dcaUr who (hall fell to any perfon any 
parcel or quantity of coals as and for pool mcafure^ and lhall 
not deliver the fame ijuantlty by the fame meafure as that 
by which he bought. The object of that feftion however 
was to provide for fales in the River. The i ith feftion 
provides in what manner the coals when landed (hall be 
conveyed, namely, in facks of certain dimenfions marked 
by the proper ofEcer } with liberty (by f 12.) to the pur- 
chafer to remove them if he pleafe in his own carts, &c. 
The 1 3th feft. which is for the further prevention of fraud 
in the tr.eafurement, and requires the facks as before men- 
tioned to be ufed by the dealers, alfo requires the meafure 
of coals fold “ by the chaldron, or lefler quantity,” to be by 
the legal bulltel of Queen Anne, requiring three bulhels in 
each fack before deferibed. All thefe feveral providons 
are conducing to the fuppredion of fraud in the feveral 
tranfits of the commodity from the (hip to the confumer, 
and the bads of the whole meafure is the bulhel of Queen 
Anne, 36 .of which go to the chaldron, which chaldron is 
the bads of the pool meafure, with an addition of one 
chaldron in twenty, and fo in proportion for a greater or 
leiler number of chaldron. It mufl therefore be contend- 
ed by the defendant, if the 13th feft. do not apply to this 
cafe, that if the fale be by wharf meafure the dealer is 
8 bound 
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bound to meafure juftly, but not fp if it be by poiol ilSea- i dOiS* 
fure. As to this fedion only applying to fales by retail, 
there is nothing, to prevent dealers felling a hundred chal- twn 
drons by wharf meafure, in which cafe no doubt they Thomtwf. 
would {till be bound to meafure juftly under pain of the 
penalty prefcribed. Neither is pool meafure confined to 
any particular quantity ; for the loth fedioii regulates the 
fale of any quantity of coals by pool meafure. The com* 
mon meafure by which coals are fold by the wholefale in 
London is by the vaf, containing 9 bufhels, which is a 
cuftemary meafure ufed for convenience in meafuring 
large quantities at a time ; but no doubt if any fraud were 
ufed in giving lefs than 9 bulhels to the vat, the offender 
would be liable to the penalty of the 13th fe£lion. It 
may as well be contended that the nth feflion does not 
relate to pool meafure, as that the 13th does nut ; for nei- 
ther of them fpeak of it in terms ; but both require the 
fame fort of facks to be ufed, and the firft of them ex- 
prefsly refers to the landing of the coals from the fliip. 

As to the difference contended for between the buffiel of 
Queen Anne and that of Car. 2., by which it is faid pool 
and wharf meafure are refpediively regulated, that is beg- 
ging the queftion : and the demurrer admits that the 
contrail was for a fale by the chaldron by pool mea- 
fure. 

Glead in reply faid, that the objedion was not to the 
fale by pool meafure again out of the hands of the dealer ) 
but that being by pool meafure, the provifipn of the 13th 
fed^ion, which was for afcertaining v/batf by the 

buffiel of Queen Anne, di 4 not apply. 


Voi.m. 


O.Q 


Lord 



CASES iH KASTER TERM 

Letd Ellemborough C. J. 1 feel no great diffievltf 
in difpofiiig of this cafe. There are two modes of fsle cf 
this article, one by pool meafure, and the other by wharf 
measure. The rule of felling by pool meafure is given by 
the loth fedion of the ftat. 3 Geo, 2. t, a6., by which it 
appears to be an allowance claimed by ancient cuftom in 
the port of London of one chaldron to every fcore* the 
bafis of which meafure i& the chaldron, a well known 
quantity, being a multiple of fo many buihels. Then by 
the i 3th fefUion another provifion is made for the preven* 
sion of fraud, whereby all fellers of coals by the chal- 
dron within a certain diftrict in and about the cities of 
London and Wtjlminjltr are to mete their coals by a par- 
ticular bufliel as defcribed in the ftatute of Queen Anne, 
But what is there in the ftatute to prevent a perfou from 
contrafling to buy by the chaldron with pool meafure ? 
it is no more than ftipulating for the. delivery of half a 
chaldron more above the ten chaldrons which he coii- 
trafled to purchafe by pool meafure. It is ftill a file by 
the chaldron with pool meafure delivery. Then the de- 
fendant, not having juftly meafured this quantity by the 
bulhel of Queen Anne^ has forfeited the penalty prefcribcd 
by the 13th feflioa of the afl. 

Grose J. The whole queftion is. Whether the' t3th 
fcQion of the aA apply to a fale by pool meafure ? in other 
words, Whether if a party buy by the meafure referred to 
in the loth feflion, he be entitled to the benefit of the 13th 
feAion, in having his coals juftly meafured by the bulhel 
of Queen ? Now pool meafure means no more than 
that a perfon buying according to that meafure fhall have 
the ingrain^ as k is called, or cuftoroary allowance of the 

port 
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port of Londm., of one chaldron for every twenty ehel* 
drons which he (hall contra^ for. But ftBl he is entitled 
to have his chaldrons juftly meafuredt and to have the 
benefit of the 13th fedion of the ad* 

Lawrence J. The difficulty arlfes from confounding 
the provifions of the two fedions (the loth and 13th), and 
not attending to the different objeds which thd legiflitturc 
had in view. A party may either buy coals by pool 
meafure, and then the penalty of too/, attaches if the 
dealer do not deliver the fame proportionable quantity 
which he received from the (hip by the fame meafure { or 
tlie party may codtrad to buy by the chaldron or com* 
mon meafure, and then the 13 th fedion atuches upon 
the feller not jullly meafuring the coals fo fold according 
to the hu(hel given by the ftatute of Anne, Now it is 
admitted by the demurrer that the party bought by the 
cheMreUf which brings him within the 13th" fedion. But 
he (UpuUted to have pool meafure i that is, he was to 
have a certain known allowance upon every chaldron that 
he bought: ftill, however, he bought by tie eholdren. 
Then was he not entitled to have it meafured by the 
bu(hel of Queen Arme f Clearly he was, by the exprefs 
provifion of the 13 th fedion of the ad* Then the de- 
fendant not having fo meafured the coals is liable to the 
penalty inflided by that fedion. Some diffirulty might 
have arifen if the coals had been bought merely by feei 
nua/ure, but here they were bought by tie dteddren,, 

Li Blanc J. The difficulty arifes by fuppofii^ that a 
fale by pool meafure means otherwife than by the chal* 
dron and bu(hel } and that this defendant did rxrt con* 
trad to ftU by the chaldron and bolM referred to in the 

Ooa 13th 
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13th feAion. Now here the defendant is chained as om 
who was a dealer and feller of coals by the chaldron ; 
and the contrad dated was to fell Ify the chMron a certain 
quantity of coals as and for ten chaldrons of coals pool 
meafure ; the meaning of which was^ that the buyer was 
to have ten chaldrons and a half for his ten chaldrons which 
he contracted for j then the contract being by thh chal* 
dron, the penalty given by the X3th fe£tlon applies as 
well as if the contra^ had fpectfically been for the fale 
of ten chaldrons and a half, for that was the meaning of 
the parties by this contra^. But it is faid that this claufe 
only applies to fates of a chaldron or fome lefs quantity, 
that is, that it does not attach on a fale of any greater 
quantity than one chaldron : but that cannot be the mean- 
ing, for the words are hy the chaldron^ which does not 
imply that no more than me chaldron is to be purchafed 
at a time ; but is contradiftinguifiied from fales by the 
hundred weight, or the ton, or the like. But this was a 
fale by the chaldron, which confids of fo many bufliels. 
I do not find any ftatute upon this fubject which fays 
that pool meafure denotes a meafure by a chaldron con- 
taining a different number of buAiets from wharf mea- 
fure } but it only means a meafure by the ordinary chal- 
dron, with a certain allowance of one chaldron over in 
twenty. 


Judgment for the Plaintiff. 
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Doej on the Demife of David Halleh^ agairifi 


Ironmonger and Others. 


JU9 l6<iV« 


JN ejcAment for oertain premifes va Litchfield in the Derire to atnif*' 
county of Stajfierdt which was tried atthclaa Stafford payTh^wwi 
affizes before Latvrtnce J., a verdid^ was found for the 
plaintiff, fubjeft tp the opinion of this Court upon the 
following cafe ; ^ h<r body during . 

Ann Boyljton^ being feiicd in fee of the premifes in ter her deceife 

upon truft fur 

queltionp by her will duly executed and attefted, dated theufeorMr 

the 19th of September 1756, gave and devifed the fame as 

follows ; “ I give and devife unto my nephew George r«- 

Boylfion (now fuppofed to be beyond feas), and to the 

heirs of his body, all my lands, &c. in the county of Stafi- ^ 

ford, and all other my real and perfonal eftate of what #* uie»f 

, ■* . , ^ ^ ^ ihi fight heir* of 

nature or kind foever within Great Britain, to have and to the i'eiiairix i 

t thariS cof>le 

hold the laid lands, &c. unto my laid nephew G* Boyljlon only an eMaie for 

and his heirs for ever, fubje£^ to the following provifo : hlfr,*©/* heVbody 

provided, if it happen that my nephewG. Boylflw or no heir 

of his body (hall be in Great Britain, or, if living, (hall not 

come into Great Britain perfonally to claim my faid eftate ***** theeidell- 

' foQ of Sarah 

within feven years to be reckoned from the day of my ing in her lire- 
death, then I will and dire£t that my executors (hall re- tb^MuM not 
ceive and retain iu thejr hands the rents, ilTues, interefts, whSr«ih«ir'rf 
and profits of all nay eftates to and for their own ufe for 
ever ; and at the end of the (aid (even years I give and **** f»dwr. 
devife my faid eftates and every part thereof to George ' 

Hayes, bis heirs and afltgns for ever, t^pon truft that the 


faid G. Hayes, his heirs and afiigns, (hall and n^ay receive 
the rents, iffues, and profits of all my faid eftates, and do 
and (ball pay and apply the fame to and for the mainte- 
innce aqd fuppor^ of my niece Sarah the wife of John 
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Chy HulUn, and the iffue ef her body lawful)/ begotten or to 
be begotten String the Haturai Rfe »f the fnd Sarah, ta 
fuch fort, manner, and form as the faid G^ H^yet (hall from 
time to time think moft proper i and from and afier ib§ 
dtcHtfi ^ my tiieee Sarah, then upon truft fir the tfi efthe 
heirt^the bedy of my niece Sarah begotten or to be 

begotten, their beirt and aJUgns fir ever, vnthvut any refpelb 
to be had or made in regara to finierity ^ age or priority f 
birth. Af>4 i” defatdt if fuch i^ue^ then in truft for the ufe 
of the fight heirs of the faid Ann Boyffion for ever.** The 
teftatria died about two years after the date of her will, 
without having altered or revoked the fame. G. Boyl/lon^ 
her nephew and deviiee, was abroad at the time of heir 
death, and has not (ince been heard of, nor have any 
heirs of his body appeared to claim the eftate within the 
time limited by the will } after which the teftator’s niece 
Saroht then the widow of J. C. Hal/en, came into polTef* 
fion of the devifed eftate by the permiffion of G. Hayes 
the truftee, and continued in pofTclfion of the fame. Sarah 
Hallen had ilTue one fon,^. B. Halhn, and twodaughters, 
namely, the defendant Sarah Ann the wife of the defendant 
J. Ironmongeri and Arabella Hallen the ocher defendant, 
f. B, Hallen died inteftate in the lifetime of his mother, 
leaving the leflbr of the plaintiff’ David HaUeUt his eldelk 
fon and heir at law» and alfo four other children, namely, 
SepAia, ftwyt Qbarlottet and Jobut the two laft of whom 
are minors. The leflbr of the plaintiff claims the faid 
premifef, m being the heir of the body of his grand- 
fnother, the faid Sar^h HaJlen, at the time of her death. 
The qtieftion fpr the opiqion of the pourt was. Whether 
the )c^ur of the plaintiff be entitled to recover any and 
what part of the premifeef If the Court (hould be of the 
ppinio0 that he ^ entitled to xeepvfr, then the yerdi^ 

3 ^ 
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be entered accordingly : but if the Court (hoold be of 1803. 

opinion that he is not entitled to recover, then a verdiA to ■■■''' *' 

Do c 

be entered for the defendants* Ha 1 1 c m 

Wiilutmt Seij.t>i for the leflbr of the plaintifiv admitted 
that Sarah the niece of the teftatrix did not take an eftate 
tail, but that the legal eftate pafled to G. Hoyts the truftee 
during Sarah*s life, with a legal contingent remainder to 
fuch perfon or perfons as (hould be the heir or heirs of 
her body at the time of her death i under which defcrip« 
tion of heir of her body the leilbr of the plaintiff, who was 
the eldeft fon of her only fon, who died in her lifetime, 
would be entitled to take the whole : or, if the Court 
fhould think that heirs of her body meant children, then 
fuch children would take as tenants in common, and the 
leflbr would be entitled to a proportionable (hare. That 
the ufe was executed in the truftee during Sarah*B life is 
clear, becaufe he was to receive the rents and profits and 
pay the fame over to her, which he could not do without 
h^ing the legal eftate, which differs from the cafe of a 
limitation to a truftee in truft to permit and fuffer ana* 
ther to take and receive the rents and profits. Broughton 
V. Langley (a). Lady yones v. Lord Say and Sek {b ) : and 
the fame diftintftion was recognized in a late cafe of 
Woolley Piriari/, before Lord Kenyon at Stafford ^ and in 
another of Jones v. Proffer^ before Lawrence J. at Worceff 
ter. And after Sarah* o death the legal eftate veiled in 
the heir or heirs of her body, according to the fiime cafe 
of Lady Jones v. Lord Say and Sek. Of that cafe it is 
true that Lord Kenyon, in Harton v. Harton (c), obferved 

(tf) t latoo. Sa]. s 14 . Stay. S73. and a Salk. A79. 

(S) 8 a’m. Akr. aSa. and 3 Bn. P. C.458. In Dtm. Prtt. 

(«) 7 Term Btf. 654. 

that 
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that It ftood by itfelf; but he Bdmitte4 that it waa re« 
cognized to be law by Lord Hardwcke in Bagjbamu v. 
Spencer (a), as it has Gnce been by Lord Alvanley in Ken- 
V* Lo>^d Beauclerk {b)» It is true that in Lady Jones ▼. 
Lord 5ay and SeU, the truftees were to ftand fei/ed of the 
preniifes to the ufe of the heirs of the- body, Stc. and here 
the words are only ** in trail to the ufe :** but in Shapland 
V. Smith {c)f where the words were the fame. Lord Tbur^ 
low adopted the fame rule. The difl:in£lion, however, is 
bell taken in Chapman v. Bliffit (d) for afcertaining where 
the ufe (hall be executed in a truftee, namely, while any 
purpofes of the truil remain to be anfwered : and here 
there was no neceflity for it longer than the life of Sarahs 
who was a married woman. Then the queftion is, What 
edate the heirs of her body take ? (which he faid he ihould 
prefcntly advert to.) The word heirs is not ufed by the 
tedatrix in any definite fenfe in the will ; for in the devife 
to G. Boyljloni heirs and heirs of the body are confounded 
together. It is contended by the defendant that under 
the limitation to the heirs of the body of Sarah, their 
heirs, &c. the children of Sarah, living at her death, 
would all take as joint tenants } but the tellatrix could 
never have intended that if one of the children of Sarah, 
whom (he fo much favoured, (hould die in her lifetime 
leaving ilTue, fuch ilTue Ihould take nothing. But the 
words, “ in default f fuch iffuef which follow, (hew that 
(he could not fo intend. For if Sarah had had three chiU 
dren, two of whom had died in her lifetime leaving iffue, 
and then the third, who furvived, had died without ifliie, 
the devife over could not take efiTefl. Adoiitting that 
heirs of the body, or even bars, may under that defeription 

(«) 1 VtJ. 14s. snS %AA, 346. 570. ^!^) & Pmh 179. 

(f) ( Bn, Chon, Caf, 75. (</} Co/. (H^k. foib. 145. 150. 

take 
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take as purchafers if the intent appear plainly to be fo* as i8oj. 

in Doe v. Laming (a), Burchett v. DurdaM (^), and other 

cafes: yet unlefs the intent be plain, heirs of the body ^**’^*’* 

Agahtfi 

muft take by defcent according to the rule of Ihe com> laoNMOMosa. 
mon law, as in Co. Lit. 34/ and Moor, 363. Court 

reminded him of the words which followed, viz. muithoed 
** refpefl, &c. to feniority of age or priority of birth,** as 
plainly (hewing an intent that they (hould take as por- 
chafers.3 But fuppofing that heirs of the body meant 
children in this cafe, (till they would take the remainder 
in fee as tenants in common and not as joint tenants. 

For unity of time is one of the properties of joint tenancy : 
hut if the children took as purchafers they woujd take as 
they came in elTe. And the fubfequent words, ** without re« 
gard to feniority of age or priority of birth,** mean only 
that they (hould all take equal portions, females as well 
as males, and thofe who came in efle laft as well as (irft ; 
but this is compatible with their taking as tenants in com* 
mon. In Fi/ber v. IVigg (c) a copyhold was furrendered to 
the ufe of d.f J 7 ., C., and />., equally to be divided, and 
their refpe^Iive heirs and alfigns forever } and held to be a 
tenancy in compion. So a devife to three equallyt as in 
Denn v. Gqfkin{f[), So the vroxAfeveral was hcldcn to make 
a tenancy in common in Sheppard v. Gibbons (e). [Lord 
UUenhorough. There are no fuch words of feverance here.3 
The word heirs alone is fufBcient to fever the eftate. And 
it is plain from what follows that all the children were 
meant to take alike, which could not be without taking as 
tenants in common^ 

Jervis contra was ftopped by the Court, 

(S) a (f) t P.lfJm, 14. 

(0 % dsh. 441; 


(a) a Bmrr. 

(iO 6sr* 
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The lord of a 
monor* to whom 
a grant of a 
market is made 
infra vUhm de 
may hold it 
any where itt/rm 
xilLim de : 
and whether 
villa expend to 
the town of 
or the townfliip 
or pariHi of Ht 
the io'd has a 
right to remove 
the mat ket- place 
from one ficua- 
Iton til another 
within the pre« 
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graht. And tho* 
he Hiould have 
holden it for 
Bbove BO years 
within the town- 
Ihip of fT. 
when the grant 
only gave it him 
ifithin the town 
properly fo called 
Bt the time, yet 
If he af ter w aids 
give notice of the 
removal to ano- 
ther place in the 
townfliip, the 
public have no rj( 
going there ii iMt 
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Lord Ellbmborough C. J. All SaraV$ children were 
intended to take together, without regard to fetmrity. of 
age or priority f birth: that moft mean that they fhould 
take as joint tenants. And as the father of the leflbr of 
the plaintiff died before any feverance of the joint'tenancy, 
his children cannot take. 

Per Curiam, Poftea to the Defendants* 


CuRWEN aiain/l Saekeld. 

# 

^£’0 trefpafs for breaking and entering the plaintiff’s 
clofe called The Square, in Workington in the county 
of Cumberland, and felling and difpoling of potatoes there, 
the defendant pleaded the general iffue ', and alfo that 
before and at the time of the trefpaffes being committed, 
there was a public open market held in and upon the place 
in quefllon on Wednefday in every week for the fale of 
potatoes I and juflified the breaking and entering at fuch 
time and upon fuch occafion. The replication, after 
ftating by way of inducement that the market for the fale 
of potatoes had been lawfully removed from the place in 
queflion to a certain ftreet in Workington called Wq/hing~ 
ton-Jlreet, and at the time of the trefpaflVs being committed 
was lawfully holden there, traverfed that in and upon the 
place in queftion, at the time of committing the trefpaffcs, 
there was a public and open market holden on Wednefday 
in every week for the fale of potatoes \ on which traverfe 
iffue was taken by the rejoinder. At the trial before 
Chambre J. at the laft allizes at Carlijte, a verdi£l was 

ht 10 fo uf^Q his foil and Irtehold In the ol 4 market-pUce i and any pepfon 
le to an adlion of tyefpaf* hy the lord. 


taken 



539 


IN TRB FoRTT^THIBD TbAR OB GEORGE in. 

taken for the plaintiff with nominal daihagest fubje^ to 1803. 
the opinion of this Court on the following cafe. “ 

I'he manor and pariih of IForiittgtoHt which are co* 
extenfivc, cbmprifct amon^il other diftridlay the townfhip 
of WorkingtoHf of whii.'h the town of Wwrkington ia a part. 

In the X5th year of Qu^'en Elhtahabt the queen by her 
charter granted as follows : ** Concelfitnua et licen- 

tiam dedimus, ac pro nooia. hseredibua et fuccefforibus 
noilrist Henrico Curweii miiiti, domino villse^et manerii 
de Workington in comitatu Cumbriar, quod ipfe et haeredea 
fui habeant, teneant, et coftodianty tt.c. infra wUom prai* 
di£lam annatim in perpetuuin» quiUbet feptimanfi per an* 
num, unum mercatum, viz. die Mercurii ^ ac etiam duaa 
ferias five nundinas per annum fingulis annis in perpetuum, 

^c.} und cum curid pedis pulverizati, dtc.; ac cum om- 
nibus libertatibus et liberis confuetudinibus ad hujufmodi ferias^ 
nundinas t mercatumt et curiam pedis palverizoti pertinentibns 
ffu fpeffantibus, Habendum^ tenendum» utendum, et 

gaudendum pratfato Curwen ac bapredibus, dec. £t 
quod tempore nundinarum et feriarum pra;di£Iarum, et 
carum alterius, ballivi praedi^Ii Hi Curwen et hseredum 
fuorum, &c. habeant, percipianti et colligant cuftumas et 
theolonia per legem vel confuetudinem regni» &c. in met* 
pato aut feriis praedi^Iis debita vel confueta, de omnibus 
Biercandizis et cataljis tarn infra Itbertates ejufdem wlla 
fuam extra vestditisfve emptif^ fine interruptione feu im« 
pedimento noftri, hseredum* vel fucceflbrum noftrorun^ut 
aliorum quorumcumque. Et infuper conceffimus* dec. 
prsefato H” Curwen et haeredibus fuis omnia et omnimodit 
ordinationesnt guberssationemfetq^gnationemjla/iarum et phsee* 
eumm, ettotnm regiusen earussdem feriarum et earum cujufli- 
bet per eundem {In Curwen,** &c. By another charter 
pf tbe a after r^tiiig the letters patent of Queen 

Blixabeth^ 
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Elizaietht and that the market and fatra thereby granted 
had not for many years been ufed» the king proceeds to 
grant, ratify, and conhrm the fame to Henry Curwen £fq. 
and his heirs in the fame words and as ample manner as 
before, ** infra villam de Workinf^ont et ordinationemt guber» 
nattontnty et affignationem ftallarum et placearumy e( Mum re» 
gimen eoruniem mercatorum et feriarumf &c. 

Under thcfe grants a market for all forts Of articles con> 
tinned to be regularly held in a part of the town of 
Workington called the Old Market-place till 30 years finer, 
when the corn market firft, and five years afterwards the 
potatoe market, were appointed to be held in “ The Square** 
being the place in queftion, by the late H. Curwen Efq., 
owner of the faid market, and* alfo owner of the foil and 
freehold of the place in queftton, and under and from 
whom the prefent plaintifif claims. Until l^ 6 ^ there 
were no houfes or buildings ere£ted upon the place in 
queftion ; but in that year H. Curwetiy then the owner of 
the foil of the place in queftion and of the land immedU 
ately adjoining thereto, formed the intention of making 
the place in queftion, which had till‘ that time been in« 
clofcd ground within the townftiip of Workingiany not 
built upon^ or being any part of the town of Workington^ 
into a market-place and fquare : and with that intention, 
in 1767 began to make, and from thence from time to 
time uhtil 1777 continued to make, grants to different 
peiisns of different parcels of land immediately joining 
the place in queftion, for the purpofe of building houfea 
upon. All thefe grants were made for a valuable confider- 
ation and in fee fimple. And in one of them, dated the 
lyth of September 177a, the land thereby granted is de*^ 
feribed as fituate at the head-end of Portland-Jlreet in 
Workington aforefaid, and containing 12 yards in length of 

front 
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front to the intended fquare or market-plaett Stc. And the 
faid grant alio contains a covenant by the faid If. CurvoeHf 
that neither he nor his heirs (hall at any time hereafter 
build any houfe or houfes in the intended market-place or 
fquare between the firft abovementioned parcel of ground 
and the buildings of J. J, {excepting' a market-houfe^ moot 
hall, or other public building for the ornament or ufe of 
the faid market or fquare). And the other grants made to 
the diflFerent perfons contain Gmilar defcriptions of the 
land and fimilar covenants with reference to the faid mar- 
ket-place or fquare. Before the 'end of 1777 H. Curiven 
had granted all the land adjoining the place in quellion for 
the purpofes aforefaid, except fuch parts as were left for 
(Ireets leading into and out of the place in queftion, and 
houfes were accordingly built upon the land fo granted, 
and a fquare and market-place formed in the place in 
quellion, in addition to or continuation of the ftreets of 
the faid town of IVorkingtom and the faid fquare and 
market-place was appointed by the faid H. Curwen to be 
the only place for the expoling to fale and buying and 
felling corn and potatoes in his faid market. And the faid 
fquare and market-place from thenceforth until the time 
of iffiiing the notice hereinafter mentioned was ufed by 
the public reforting there as the foie mstVket for corn and 
potatoes. On the 36th of May 1 803 the' plaintiff ifliied 
the following notice, which was publicly proclaimed in 
open market. ** Whereas yokn CAri^an Curveen Efq., 
lord of the manor of WerkingtoXt and owner of the 
market by charter, has found it expedient for the ptdi» 
lie convenience that the market for potatoes ibould be 
** removed from the place where they have been expofed 
to fale in the fquare, and to be hereafter fet down and 
•* cjpo&d in theaiew'ftreet called Wa^gton^reet 

9 Notice 
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1803. Notice is hereby given by Mr. Curwen the prefent pro* 

Cvawiw ** P”**®' **** market, that on Wednefdaj the ad of Junt 

tgai-/ *• 1802, and for every other market-day following until 

**’***’*’ ** other notice be given, the place for the potatoe market 

** will be held in the faid new (Ireet called Wojbington^ 

** Jlreett and that the faid proprietor of the market is de- 

** termined after this public^notice according to the au- 

** thorities veiled in him by law to bring aflions or 

*( otherwife profecute all and every other perfon and per- 

<* fons who fliould prefume to fet down any caQ or ca£ls, 

*< or any other thing containing potatoes for fale, or fee 

** up any table, or ere£l any ftand for the purpofe of ex- 

** pofing fuch potatoes in any other place where he is the 

** proprietor of the foil, fave in Wa/bington-Jfreet only, 

<* without his leave firii of all obtained for that purpofe.** 

At the time of giving the above notice, and until and at 

the time of committing the trefpafles^ a fit and convenient 
* 

place for the potatoe market was fet out in the place 
called WaJbingtm-JlrtH by the plaintiff on his foil and 
freehold there, the fame being a new ftreet which the 
plaintiff was then forming within the townfhip of Work^ 
ington as an addition to or continuation of the ftreets of 
she town of Workington^ but upon ground which had 
till that time been a piece of inclofed ground, not built 
upon or being any part of the town of Workington, On 
the ad of Juntf being on a Wtdntfdeyt the defendant 
knowing of the faid notice committed the* trefpafles in the 
Squartf as above comphuned againft him. That the mar- 
ket for the fale of corn continued to be hdd in and upon 
the place in queftion until, upon, and ever fince the faid 
adth Afoy before mentioned, and ftill does continue to be 
held there; and the plaintiff has from time to time and 
at various times fince the day of conuaktiog the trefpaffes 

receivetT 



543 


IN THE Fortt-ti«ro Tear OP GEORGE III. 

received toll for corn fold there on thofe days fince the 
day of committing the trefpaiTes. The queftion for the 
opinion of the Court was, Whether at the time of the 
trefpadcs being committed there was a public open market 
in and upon the place in queftion for the fale of potatoes. 
If the Court ihall be of opinion that there was no fuch 
public open market, then the prcfent verdi£I to (land j if 
otherwife, to be entered for the defendant. 

Chrtflian jun. contended for the plaintilf’s right to hold 
the market wherever he pleafed infra villatn according to 
the terms of the grant. Villa does not merely imply a 
contiguity of houfes, but 'may mean a diftriA within a 
manor or townftilp. BraSl. lib. 4. c. 31. Forte/, de hud, 
e. 24. In this fcnfe the town of Workington means tlie 
townlhip of Woriingto/tt as a vill and manor may be co* 
extenfive, FletOt lib. 6 . c. 51., or a vill and parilh. Wrty 
V. Vefper (a), and Winchcomb v. Goddard (i). 

The Court here called on the defendant’s counfel to 
know upon ighat ground he meant to contend for the 
right of any perfon to hold a market in this place againft 
the will of the lord. That fuppofing the lord had a grant 
of a market, there could be no doubt but that it was com- 
petent to him to hold it any where within the precinfl 
named in the grant. But if he had no grant, or the place 
where the market had been holden were not within the 
grant, then could any perfon obtrude an ufurped market 
' upon the lord, or compel him to continue a ufurpation 

which he was willing to difclaim ? 

\ 

(a) Cr§0 263. Gr«. Elm. 837# 
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LiUltSalt^ for the defendant, fatd that, taking ixi/Za, in the 
fenfe in which it muft be underftood with reference to 
the fubje£t matter, to mean the town, in which fenfe it is 
explained in Co. Litt. 1 15. and to which only a grant of 
a market can apply, the name being derived from vehilla^ 
quod in earn convehantur frufiiis ; then neither the Square 
nor WaJbington-Jlreet being within the town at the time of 
the grants, the market which has been holden in' the Square 
is an ufurpation, which having continued for above twenty 
years is good on the part of the public as againft the lord, 
though not as againft the Crown, if the Attorney>GeneraI 
thought it advifeable to interfere by way of information. 
And as againft the lord, the defendant after the public 
ufer for fo long time is not bound (hew the origin of 
it, but it will be prefumed to be good j at leaft it will not 
lie in the mouth of the lord to fttew his own ufurpation. 
l^Lawreace J. Here the origin is (hewn, and therefore 
tfiere can be no prefumption.^ But fuppoHng the original 
place to be within the grant } although the lord might have 
had an option to place it at (irft wherever he pleafed 
within the precinfk, yet it will not follow that having 
once appointed it to be holden at a certain place, he can 
afterwards remove it to another, though within the fame 
precin£t. The rights of other perfons are implicated to 
whom grants have been made by the lord. 


Lord Ellenborough C. J. If the lord have a grant 
of a market within a certain place, though he have at one 
time appointed it in one fltuation, he may certainly remove 
it afterwards to another fituation within the place named 
in his grant. This was long ago fettled in Dixon v. Ro-^ 
Unfon (a), and in modern times has been a£Ied upon in the 


{a) 3 Afyti. joS. 


cafe 
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cafe of MancheJIer market. There is nothing in reafon to 
prevent the lord from changing the place within the pre> 
cinA of his grant, taking care at the fame time to accom* 
modate the public. Neither is there any authority which 
fays, that having once fixed it he is compellable ever after 
to keep it in the fame place. In many infiaUces there 
may be great public convenience in the owner having 
liberty to remove it } for the buildings in a growing town 
may take a difierent' dire6lion away from the old market- 
place. If the lord in the exercife of his right be guilty of 
any abufe of the franchife, there may be a remedy of ano- 
ther nature. The right of removal however is incident to 
his grant, if he be not tied down to a particular fpot by the 
terms of it. Till it be removed, the public have a right to 
go to the place appointed without being deemed tref- 
paiTers ; but after the lord has removed it, of which public 
notice was given in this place, the public have no longer 
a right to go there upon his foil. If a private injury have 
been fuftained by any individual who has been deceived by 
the lord having holden out to him a particular fcite for the 
market-place, in order to induce, him to purchafe or build 
tliere for the convenience of it, that may be the fubje£l of 
an a£tion to recover damages for the particular injury 
fuftained by that individual, but does not preclude the 
lord's general right to remove the market. 


w 
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Foftea to the Plaintifil 
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Upon a writ of 
error fued out by 
«the principal aN 
ter the bait are 
fixed and pro- 
ceedings again ft 
them in fcire 
ficiasy the Court 
will only ftay 
proi codings 
againfV the bail 
pending the vi'rit 
of error on the 
terms of the 
bail's undrrta- 
king to^pay the 
condemnation - 
money y and the 
coils of the fciie 
fMciai % and if it 
be a cafe in 
which there is 
no bail in crrTy 
to pay the coils 
alfo of the writ 
of error if judg« 
ment Ihou.d be 
aifirmed. 
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Buchanan agaityi Alders and Another. 

Rule w<is obtained calling on the plaintifF to (liew 
caufe why the proceedings againd the bail in fcire 
facias (hould not be flayed pending a writ of error, on 
their undertaking to furrendcr tUe priiuipal or pay the 
condemnation-money within four days after afllrmance of 
the writ of error. And the queflions were, hril, Whctheir 
the bail were fixed before the allowance of the writ of 
error and, fecondly. If they were. Upon what terms the 
proceedings were to be flayed ? As to the fird, it appeared 
that the writ of error was fued out on the lafl day which 
the bail had to furrender the principal fedente curia } but 
it did not appear whether it were in fa£l fued out before 
or after the rifing of the Court on that day. If it were 
fued out before, then it intercepted the fixing of the 
baU 

Lord Ellenoorough C. J. faid that it lay upon the bail 
who came to aUc for an indulgence to fltew that the writ 
of error was fued out on that day fedente curia y which 
they had not done } and therefore the only queflion' was. 
Upon what terms the proceedings Ihould be Hayed? 
which the Court would take till the next day to advife 
upon. 

T^addy fhewed caufe againfl the rule,' and obferved that, 
there being no bait upon the writ of error in this cafe, the 
Court would only flay proceedings upon the terms of the 
bail undertaking to pay the condemnationunoney,' and 
the cofts on the fcire facias againfl the bail, and alfo the 

4 cdfls 
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cofts oh the writ of error in cafe the judgment was af* 
firmed, as was done in Rit/m v. Francis {a). 

Marryat, contrii, contended for the pra£kice to relieve 
the bail upon the terms mentioned in the rule, if they 
came at any time before execution levied againft them. 

Cur. adv. vult. 

Lord Ellemborough C. J. upon this day faid that it 
appearing that the bail were fixed before the writ of error 
brought by the principal, the Court had confidered upon 
what terms the proceedings fhould be ftayed againft the 
bail pending the writ of error ; and they found that the 
rule of the Court had been that where the writ of error is 
not brought till after the bail have been iixed, it had only 
been ufual to relieve them by ftaying the proceedings 
againft them pending fuch writ of error, on the bail's 
Rndertaking to pay the condemnation-money and the 
cofts of the fcire facias } and in a cafe where there is no 
bail in error, to pay the cofts alfo of the writ of error if 
the judgment fliould be affirmed. And upon thefe terms 
they would make the rule abfolute. 

Marryat then faid that he would confult the bail whe* 
ther they would accept the rule upon thefe terms or pay 
^e debt at once. 
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Frank again/I Stovin. 


Under a devifc to 
A, for life, with- 
4fUt unpeacbment 
9f and 
with it power of 
j'Jnturinp^ re— 
sminder Co the 
iifuc male of .Y.'s 
body and their 
heirs, and in de- 
fault of juch ifue 
•M B, tor life, 

. vrichouc im- 
peachment of 
wartc and with 
power of jointur- 
ing, remainder 
to the iiVue male 
of i5.*s body and 
their heits for 
ever; with a pro- 
vifo thic in cafe 
A. or H. ihould 
become pon'clicd 
of any other 
efPUte, and be 
obliged to change 
hill name, lha-. he 
Ihould have the 
option which to 
Talcc, but not to 
take both efbtcs, 
b'it that one of 
the cliatesiliould 
go to the other 
of his iie('hcws : 
remainder and 
rcfiduc of the 
tefljror’s cfi.ilc 
to A, in fee : 
held A- wjio had 
no child till after 
the death of the 
teiltator took an 
cflate tail under 
the tirit devife, 
ntid that a reco- 
very fuHered by 
him after the 
birth of a fou 
Vras good. 


^jpHE following cafe was fent by the Mailer of the 
Rolls for the opinion of this Court. 

Richard Frank by his will, in writing dated 19th May 
1762, duly executed and atteftecl, gave and bequea'thed to 
his nephew Bacon Franks the plaintiff', all his eftates 
whatfoever as well freehold as copyhold in pofleflion and 
reverfion in the county of Torky fubje£l as therein men- 
tioned, to hold to the faid B. Frank for the term of his 
natural life, witliout impeachment of wade, and with 
power to make a certain jointure thereout for any future 
wife ; and from and after his deceafe, then to the ufe of 
the iflue male of the body of his faid nephew B. F. law- 
fully begotten or to be begotten, and their heirs i {fubje£l 
as aferefaid). And in default of fuch ijfue then he devifed 
the fame c dates to the ufe of his nephew Richard Frank 
and his aflignsjfor life, without impeachment of wade,fub- 
je£lriS aforefaid, with a like power of jointuring : and from 
and after the dcccafe of his faid nephew iJ. F., then to the 
ufe of the iflue male of the body of his faid nephew R. F. 
lawfully begotten, or to be begotten, and their heirs, fub- 
jc£t as nfoiefaid t and in default of fuch iffue, then to the 
ufe of his nephew Francis Frank and his afligns for KfS, 
without impeachment of wade, (fubjcA as aforefaid,) with 
a like power of jointuring ; and from and after the deceafe 
of his faid nephew F. F., then to the ufe of the iflue of 
the body of his faid nephew F. F. lawfully begotten or to 
be begotten, and their heirs for ever (fubje£l as aforefaid). 
But in cafe any of his nephews fhould at any time after 
his deceafe become poiTefled of any other edate than the 
edate by liim devifed as aforefaid, and be obliged to change 

their 
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Cheir nam«) then he willed that fuch of his faM nephews 
as ihonld become fo intitled fliould have it in his option to 
take the eftate by him devifed as aforefaid, or the other 
eftate as (hould defcend or come to him } but not to enjoy 
both the eftates ; but that one of the faid eftates Ihould 
go and defcend to the next brother in remainder immedi- 
ately after fuch eIe£iion made. And the teftator thereby 
alfb gave all the refidue and remainder of his real e dates 
unto his faid nephew Bacon Frants his heirs and adigns. 
The tedator died foon after making his will* and upon 
his death Bacon Frank entered into poiTeflion of the faid 
devifed edates* which he dill retains. And having been 
advifed that he took an edate in tail male in the fame, he 
fuffered a recovery thereof as of Eq/lcr term 41 Geo. 3.* 
the ufes of which were, by certain indentures of leafe and 
releafe dated the aad and a3d of j^ri/ 1801, declared to 
be (as to the premifes now in quedion) to himfelf in fee. 
Bacon Frank had not any iiTue living, nor had been mar- 
ried when the tedator made his will, nor at the time of 
the tedator’s death } but he had iiTue at the time of his 
fuffering the recovery, who are now living. Bacon Frank 
having been advifed, that by the means aforefaid he ac- 
quired an edate in fee (imple, he, after fiiifering the reco- 
very, contracted with the defendant Stovin for the fale to 
him of certain parts thereof, but the defendant afterwards 
objecting to the title, the plaintiff filed his bill againft 
him to compel him to complete his purchafe. The 
quedion referved was. Whether the plaintiff B. Frank. 
by virtue of the will of the faid Richard Frank, and 
the recovery fo fuffered as aforefaid, and of the deed to 
lead the ufes thereof, took or acquired an edate i^ fee 
fimple in the premifes in quedion ? 

P P 3 Chrijlian 
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Chriftiah for the plaintiff contended} that he took an 
eftate tail by the will} and that the recovery was well 
fuffcred s and be relied principally upon Denn yf.Puckey{a) 
as in point} where the limitations were in terms the fame 
in fubllance as the prefent ; the difference being} that there . 
was np power of jointuring there t but an exprefs eilate 
for life being given to the firft taker vnthout impeachment 
^ nuajle afforded the fame argument as to the prefumed 
intention of the devifor that he fhoiild not take an eftate 
of inheritance % yet the words following} ftr default rf 

fucb ijfuef namely} Iffue of the firft taker, ftiewed the 
weightier intention to bO} as Lord C. J. Wilmot exprefled it 
in Roe V. Grew (3)} that the firft taker fliould take an 
eftate of inheritance. QLord Ellenborough. There was 
a fimilar power of jointuring in King v. Melling{c).1 So 
there was in Papillen v. Voice (d)t and in Broughton v. 
Langley (/). The only other circumftance which differs 
this cafe from that of Denn v. Puckey is> that there the 
recovery was fuflered before any iffue born, which is 
otherwife here, though the plaintiff had no iffue at the 
time of the will made} nor indeed till after the teftator’s 
death. This difference therefore cannot operate upon the 
queftion of the eftate tail. He alfo referred to RMnfon 
V. RoHn/on (f )y Hodgson v, Amhrofe (g), Doe v. Applin (A), 
and Doe v. Smith (<), and contended that it was clearly the 
intention of the teftator in this cafe that the eftate (huuld 
not go over to his nephew Richard till there was a general 
failure of the iffue of Bacon Frank .• to effe^uate which 


(a) s Term gtf. *95. ( 4 ) » WilJ, ^aa. . 

(c) aZ.«'. 5S. (J) % Pr.H'mt. 

a Ld. tUjm. 874, 5. (fj 1 Burr. 38. 

(l) DtaiJ. 316 . (4) 47<*w 8 a. 

(i) 7 Rtf. 55^ 
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he mud take an edate tail. Blanc J. obferved, that 
in Rjse v. Grew there was no idue of the iird taker born.] 
He Concluded with referring to Page v. Hayward {tt)^ to 
(hew that a condition not broken was barred by a reco- 
fufFered by tenant in tail j and alfo to Gulliver v. J^ly (i)> 

Horne, contra, endeavoured to didinguifli this from the 
cafes cited to (hew that the plaintid' took an edate tail, by 
the feveral circumdances of the exprefi edate for life given 
to him, without impeachment of wajle, and with a power ^ 
jointuring, which were inconfident with the notion of 
giving the fird taker an edate rail, and altogether did not 
occur in any of the other cafes, and (hewed plainly that 
the devifor’s intention was that he fliould only take for 
life. In Denn v. Puckey the (ird taker bad no idue at the 
time of the recovery fuffered } and therefoie though the 
Court inclined to think it an edate tail, yet the ultimate 
deciflon went on the ground, that whether the (ird taker 
took an edate tail or not, yet the fubfcquerit remainder to 
the ilTue being contingent might be well barred by the re« 
covery before any ifTue born, upon the do£lrine in JLoding^ 
ton V. Kime{c)'. and therefore I^ord Kenyon concluded, that 
quacumque vii data without determining whether JV. W', 
took an edate tail or for life only, the leiTor of the plaintiflF 
was not entitled to recover. And he referred to Doe v. 
Coopered), where a devife to a daughter and the ilTue of 
her body and their heirs for ever, (he having a child living 
at the time of the devife, was holden to give her only an 
edate for lifciwith remainder to her children as purchafers. 
\_Le Blanc J. There was no limitation over.] 

(«) s 570. (>; 4 Rwr. 19*9. 

(f) Salk, 214. (A 4 Titrai Rtf, E94. 
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Chri/liaHf in reply* obferved that the latter cafe was a 
devife to the teftator*8 two daughters to be equally divided 
between them, one moiety to the one and her h^irs, and 
the other moiety to the other for .life, and after her deceafe 
to the iflue of her body and their heirs for ever, Ihe having 
a child then living. There Lord Kenyon relied on this* 
tbat if the devife of the fecond moiety were coaitrued to 
give an eftate tail to that daughter, the eftate would not be 
equally divided* contrary to the intent of the teftator; for 
there being no liniitation over* the ultimate reverfion of the 
fecond moiety would be again fubdivided between the heirs 
of the two daughters. 

Lord Ellenborough C. J. This cafe is clearly ruled 
by that of Roe v. GrevUt and it is unneceflary to repeat the 
language of the Court there again. 

The following certificate was afterwards fent to the 
Mailer of the Rolls : 

This cafe has been argued before us by counfel : we 
have confidered it, and are of opinion that the plaintiff 
Bacon Franif under and by virtue of the will of the faid 
Richard Franks and the recovery fo fuffered as Hated in 
the above cafe, and the deed to lead the ufes thereof, ac- 
quired an eftate in fee fimple in the premifes in queftiori. 

^LLBMBOROUGR. 

a3d of ilfisy, N. Grose. 

1803, S. Lawrence. 

S. Lb Blanc. 
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Hilton againfi Kenworthy. 


Saturday^ 
May r4tlk 


P replevin the defendant avowed a$ heir at law of one One Jevlfed a 

rent-charge to 

Cornelius Kenworthy deceafedj who died feifed^ and his wife tor 

had before leafed to the plaintilF) referving certain rent> 

and becaufe the rent was in arrear after the death of Cor~ 4 r*lwr Lccaf^* 

nelius and the feifin of the defendant, he entered and dif- 

’ charge to truKeet 

trained. &c. Plea in bar that the faid Corneliusi being fo ■“'* •>«•«* 

® to fell and dif. 

feifed, on the 1 1 th of December 1799 made his willt where- pofe of the hune, 

by he. devifed the premifes to G. WoolUm^ James zaA ShepuKha^ 

JoJeph LeeSy in fee> and afterwards died feifed; and tra- ^c^n^'fona} 

verfing that the plaintiff held of the defendant after the 

death of Cornelius. The replication took iffue upon this 5 *'*/*.*'*.'^ 

* ^ houfehold goodly 

traverfe. &c. to be fold g 

This caufe was tried at the laft Tork affizes before Lord arifmg from^ 

EUenborough C. J. when the jury found a verdi£l for the char^wd frm 

defendant upon the iffue on the above avowry. They f 

ilfo found Co/, in arrear of the rent, and that the goods 

lillrained were of that value over and above the charges, nature .r 

Bcc. j fubje£b to the opinion of the Court on the following nuhtrtfitvtr, ho 
f diredUd thould 

• ♦ be firft liable to 

Cornelius Kenworthy, being feifed in fee of the premifes tegaSi|**Sd*the 

n queftion, made his will, dated the nth of Decetnber ” 5 **!*? “ 

* videdintocertaia 

1799, duly executed and attelled for palling real eftates, which he 

ly which, after dire£ljng payment of debts, &c. out of ce^e'^fMS} 

lie perfonal ellate by his executors after named, he de- thuthe^Kwi^of 

ifed unto Dorothy his wife and her alligns a rent of 90 /. jiijchafe*rfdio 

ITuing and payable to him and his heirs out of certain g ^ ****^*^ 

mds, &c. in Milbrony in the county of Lancqftery by vir- 

le of a certain indenture of feoffment, dated the 9th of appiicaticMiofthe 

^une 1788, made between him (the teftator) and one J. 

rufteet and hii wife his executors. Held that the truileesdid not take the letal^^Meln th/^f 
ropetiy of the devi^r. 

Butterworthf 
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BuUtrviorth, habendum unto the faid Dorothy his wife 
and her affigns foi her life, fubjedl to the performance oa 
her part of all covenants, 8cc. in the faid indenture con- 
tained on his part to be performed. He alfo gave and 
bequeathed unto his wife and her afligns for her life the 
intereft of 1200/. placed out at intereft by him in the 
hands of MeiTrs. WooUemt Kemuorthyt and Bacht of Ztoclf 
port^ brewers, when and as fuch intereft (hould become 
due } and after the deceafe of his wife, then he gave and 
devifed the faid clear yearly rent of 90 /. before devifed to 
her unto G. Woollom^ J. Lees^ and J. LeeSf their heirs and 
afligns, upon truft that they or the furvivors or furvivor of 
them, and the heirs and afligns, of fuch furvivor, (hould, 
as foon as conveniently might be after his wife’s deceafe, 
fell and difpofe of the fame rent by public auftion for the 
heft price, &c. ; - and the money arifing therefrom (hould 
pay and diftribute in the manner after direfled. And as 
to the faid principal fum of 1200/., after the deceafe of 
his wife he gave and bequeathed 1000/. part thereof unto 
and amongft the children of William and Mary Boyle of, 
8ec. to be equally divided amongft them, (hare and (harq 
alike, when they (hould refpeflively attain the age of 2 1 
years. Provided that if any of the faid children died be- 
fore their refpedtive legacies (hould become due and pay<* 
able, without leaving lawful child or children, then the 
(hare or (hares of him, &c. fo dying to be equally divided 
amongft the furvivors, Ac. (hare and (hare alike. Pro- 
vided that if any of the faid children (hould die before, 
&c. and leave lawful child or children, then that the 
child or children of fuch of them fo dying (hould be en- 
titled to his father or mother’s (hare, &c. when fuch father 
or mother would have been entitled to the fame if living. 
He alfo gave and bequeathed 200/., refldue of the faid 
1200/., unto IVilliam Keavoorthy of, &c. 'to be paid to him. 

«1 
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in twelve months next after the deceafe of the teftator's 
wife. He then gave to A. R. 200/., and to S. JV, looAs 
to be paid in twelve months next after his deceafe : and 
to S. his portrait) and after the deceafe of his wife 
his daughter’s portrait. And he direOed that all his 
houfehold goods and furniture) plate* linen* See. and all 
other things in his houfe at his death (hould be valued 
within ooe month after his deceafe by a proper perfon to 
be chofen by his executors ; and after fuch valuation 
made, that his wife might choofe to her own ufe abfo« 
lutely fuch of the goods* &c. as (he thought proper, not 
exceeding half in value of the whole* &c. As for and 
concerning the dear monies to arife and he received from the 
fate and difpofal of thefaid rent of 90 /. thereinbefore dtvifed 
in tru/i to be fold and difpofed of on the death of his voifet as 
alfo the monies to arife from a fate of the remainder his 
houfehold goods and plate^ and from all other his e/late and 
effeds of vihat nature or kind foever and nvherefoever^ he 
thereby direfied that the fame (hould be firft liable to the 
payment of his legacies } and the refidue of fuch monies 
^to arife as aforefaid to be divided into thirteen equal 
(hares. Then he gave and bequeathed fix of the faid 
thirteen (hares unto the faid y, Lees^ Lees, E. B., 
S. B., R. W., and C. W., to be equally divided amongft 
them and their refpe£live executors and'adminiftrators* 
(hare and (hare alike. (In like manner he bequeathed the 
other (hares to different perfons.) Provided that when 
any perfon or perfons (hould become a purchafer or pur* 
chafers of the faid yearly rent of 90/. the receipt of his 
faid truftees, or the furvivors or furvivor of them* and 
the heirs and affigns of fuch furvivor* (hould from time 
to time be good and fufficient difeharges in law and equity 
to fuch purchafer or purohafers (and that the purchafer 
or purchafeys aftetr f^ch receipt (hould not be obliged to 
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fee to the :4)plicatIon of the puirchafe>money« &c.) Pro^ 
vided that it (hould and naight be lawful to and for his 
iaid trhftees and the furvivors and furvivor of them^ his 
heirs, &c. in the firft place and from time to time, by, 
with, and out of the faid truft-eftate, monies, effe£ts, and 


premifes, to reimburfe themfelves all .fuch Ioffes, cofts, 
charges, damages, and demands whatfoever which they 
Ihould fuftain, incur, expend, or be put unto, &c. for or 
by means of the trulls hereby repofed in them, or any 
thing relating thereto. And alfo fo much money as they 
or any of them (hould reafonably deferve for their care 
and trouble in, for, or by reafon of the performance of his 


will or the execution of the trulls thereby in them repofed, 
or the management thereof, or any other thing in any- 
wife relating thereto ( and that they or any of thent 
Ihould not be anfwerable for any more monies than what 


feould a£lually come to their hands refpeflively, nor for 
ally involuntary lots or misfortune which might happed to 
the ellate and money ; nor (hould the one of them be 


anfwerable or accountable for the a£ls, receipts, negle€lr, 
defaults, mifapplication, or non-application of the other 
of them, and that, notwithftanding they might join in re- 
ceipts, but each of them only for his and their own re- 
(pe£live wilful ads, receipts, negleds, and defaults. And 
laftly, he appointed his wife and the faid G, Woellam, y, 
Leett and y. Lees^ executors of his will { dated the nth 
of Deemher and properly executed and attefted. 

The teftator died -feifed of fuch his eftate in the premiles 
in quellion on the 15th of ymnuary 1800, without having 
revoked his will, leaving the defendant his grandfon and 
heir at law. The pliumiff held the premifiM during the 
rime in the faid avowry mentioned, until the death of the 
teftator, as tenant to lum sM; and under the rent and in 
the manner mentioned in the £ud avovn7, and coarinued 


to 
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Wo^ for the plaiiutfT contended, that the legal eilatte 
neceflUrily paifed to the truftees named in the will, from 
the feveral provihons made in it and by the reCduary 
claufe; though he admitted that there was no exprefs de- 
vife of the fee to them. The words in the refiduary 
claufe, as for and concerning the clear monies, &c. from 
the fale of the faid rent of 90/. before devifed in tru/i to ie 
foldt £cc., as alfo the monies from die fale of hts hoafe* 
hold goods, &c. ** and from all other his ejiate ond 
** of what nature or kind foeverf &c. (hews that he meant 
his executors and tru flees to difpofe of his real as well as 
pet/onal eftate, though coupled with antecedent words re- 
lating to perfonal eltate. As in Ridout v. Pain (a), where 
a devife of ** all the reft, refidue and remainder of mjr 
goods, chattels, and perfonal eftate, together with my real 
ejlaie not herein before devifed,” to the devifor’s wife, whom 
he appointed his foie executrix, was holden to carry^ land 
and inheritance. And in Scott A^trrjlf) there cite <4 

(«} 3 Jbi, 4t€» (<} Ib. 493. and C»m» Etf, 337. 
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to hold the iame aftdr the death of the teftator, natU tmd 
at the time of talung the diilrefs as mentioned in that 
avowry. And it was admitted that the defendant is en- 
titled to the verdi£l upon the fald avowry, if the Court. 
Oiall be of opinion that the premifes did not pafs by the 
will to the devifees therein named : but if the premiles 
in queftion did fo pafs, then the plaintiff is entitled to a 
verdi<£l with nominal damages ; and d verdift is to be ac- 
cordingly entered for him. The queftion for tihe opinion 
of the Court was. Whether upou the death of the teftator 
the premifos mentioned palled by lus will to his devifees 
therein mentioned, or defeended to the defendant a9 his 
heir at law ? 
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where one gave to y. S. his ** wearing>app>trel> lineni and 
bookSf with all ether his ejlate whatfoever and wherefoevei^ 
not therein before given and bec,uc ithed }** which was 
deemed fafficient to carry real eft ate. [There the teftator 
had before devifed fome real eftate to S. T. But whaC 
real eftate is before devifed here to the truftees ?3 He had 
before devifed the rent-charge of 90/. a year to his wife for 
her life, and afterwards direfts the truftees to fell and dif« 
pofe of the real eftate, and make diftribution of it amongft 
the perfons named. Z-^awrence J. dtflred him to point 
out in what part of the will there was any difpofttion of 
the real eftate to the truftees.] The truftees are to 
diftribttte the money arifing from the fale } therefore they 
muft have the legal title to enable them to fell the 
eftate. 


Lawrence J. A power of fale does not of itfelf give 
the legal property. Where a man diredts his executors to 
fell, till fale the land defcends to the heir at law, and he 
may enter: fo fays Lord Coke {a). Here is a provifo 
that the receipt of the truftees to a purchafer of the rent- 
charge fiiall be fufficient j but there is no difpofition of the 
property. 

Wetherell for tKb defendant was ftopped by the Court. 


Ijord Ellbnborough C. J. Here are no words of de- 
vlfe to the truftees, which will carry the legal eftate to 
them. Whether the heir would be confidered as a truftee 
in the mean time before fale is another queftion. 

Per Curidm, Foftea to the Defendant 
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^ Rule called upon the plaintiff to fliew caufe why the A deed for fecu^ 
judgments and executions in the defendant’s affida- unt^ning''"fS- 
vit mentioned Ihould not be fet afide, and why the war- auftw ftoiSa'** 
rants of attorney therein alfo mentioned Ihould not be toJ'J’o ukeSe"* 
delivered up to be cancelled : on the ground that the 

deficit m 

memorials of the refpe£live annuities were defective in the payment of 

the annuity, and 

not fetting out the trufts of the feveral deeds ; and why that iif cafi tbg 
90/., levied on the defendant for the arrears of the faid jn urmr fir 60 
annuities, and now in the hands of the (heriff, (hould not mfghcen(c7riid 
be repaid, and proceedings ftaid in th*e mean time. f*thfy**itind'niS 

The affidavit of the defendant ftated that he, on the grantor 

to t»ke the over- 

12th of 1795) in confideration of 650/. paid to piu* from time w 

him, granted to the plaintiff an annuity of Bo/, deter- nXd 
minable on three lives named, and gave a bond and war- fe|lb|'n|"ruch*'‘' 
rant of attorney to fecure the fame, and alfo executed a !**'** as contain- 

r * mg fM ujml 

certain indenture between the defendant of the firfl part, cj entry 

’ and d’ftrejt and 

the plaintiff of the fecond, and 7 *. Lane a truffee of the feretfUon »f the 
third part, whereby the defendant afligned to Lane cer- tie prtmifet 
tain premifes for a term of years determinable on the faid and’t^J^gtL 
three lives, upon the following trufts ; i. To pernlic and 
fiiffer the defendant to poffefs and enjoy the premifes 
and to receive and take the rents and profits to his own 
ufe, until ddTault made in the payment of the annuity. 


at the times therein mentioned. 2. In cafe the annuity 
ihould be in arrear for fixty days, being lawfully de- 
manded, then the tjuftce might enter upon the premifes 
afligned, and^out of the rents and profits, or by fale or 
mortgage of the premifes during the remainder of the 


term, ihould raife fufficient to fatisfy the arrears of the 
annuity and alfo all coAs, &c. and Chould pay to or other- 

wife 
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wife permit and fuffer the defendant, his exectitors, tcc* 
from time to time to receive and take the overplus of the 
rents and fatisfaftion of the annuity to his own ufe. It 
then dated another annuity of 40 /. granted to the plain- 
tiif by (imilar fecurities, and that judgment had been en- 
tered up on Both the warrants of attorney : and that the 
annuities having been fince ailigned to one Lake^ and the 
payments being in arrear, executions were fued out upon 
thofc judgments againd the defendant in the plaintiff’s 
name by Lake; whereupon the defendant gave a fredi 
warrant of attorney to Lake to confefs judgment for the 
arrears, on which execution was died out. The me- 
morial of the indenture only dated the drd of the above 
mentioned truds in thefe words : ** in which faid in- 
** denture is contained the ufual powers of entry and dif- 
« trefs and perception of the rents and profits of the faid 
«< premifes for better fecuring and enforcing the payment 

of the faid annuity.” But it wholly omitted the fecondly 
mentioned trud in favour of the grantor. 

Gibbs and Freer (Itewed caufe againd the rule, and. in- 
fided that it was unneceffary to date the refulting trud in 
the memorial } for, whether expreffed or not in the deed, 
ft would have refulted by law, and therefore the omiflion 
of it could not prejudice the defendant, or conceal from 
him his right. It was enough to date in the general terms 
of the memorial that it contained the ufual powers of 
** entry and didrefs and perception of the rents and pro- 
*• fits,” &C. In Toldervj ▼. Allan (a), the Court faid that 
the legillature {b) did. not mean to require that the me- 
morial fliould fet forth all the truds which were a lien on 
the edate, independently of the annuity, fuch as for pay- 

fa) s T<m Ite/. 4(0. (A) S7<r«a. 3. 
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liient of taxes, &c. ; but only thofe createtl in confe- 
quence of it. Nuw here it is done in fubdance ; and 
therefore is didinguifhable from Dtnn v. Dolman {a)^ 
where the memorial only fct forth that the demife was 
made by the grantor to a trudee upon the trulls there* 
in mentioned/* without mentioning what the trulls were ; 
and alfo from ex parte Anfell\h), w'here it only Hated 
that the annuity was redeemable ** on fuch notice, terms, 
and conditions as were therein exprefled.** In neither 
cafe were the trulls omitted to be Hated fuch as were 
necelTariiy implied by law. And in many of the late 
cafes the Court have conlldered o'ojeOions of this fort as 
going beyond the Hrid letter of the d<itute, which only 
requires the names of the parlies to be fct forth, ** and 
for whom any of them are truHees,** without faying that 
the trulls themfclves fliall be mentioned. 2dly, They 
inliHed that at any rate the obje£lion came too late, as the 
defendant might have reliHed payment on this ground 
when execution was before fued out on the judgment con- 
felTed } and having ioH his opportunity then, he ought not 
now to be relieved on fummary application } according to 
hack V. Tyie (e), and Withy v. Woolley [d). 


1803. 
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/ 


Erjkint and Wood^ contr^, referred to Taylor v. John 
Jon {e'jf and were Hopped by the Court. 

(tf) 5 7 ’erm 641, (^) t B'*J & Pali, 

(f) 7 Term Rtp, 495. {d) Ih. 540. 

(r) 8 Term Rep. 184. There the deeJ for fecuring the ennuUy ftipulated 
that tht tiuflea ihoutd permit the grantor to receive the tent) and profit! till 
default made in the payment of fhean>>uiryy and then iii trufi for Ae grantee ; 
and the memorial ftated the truft to be for the grantee generally, which was 
holden ill* 
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Lord Ellenborough C. J. The defendant Randf 
ftrongly upon the decided cafes, which mud bind ua 
fitting here : though I fairly fay, that if this were a new 
quedioo I (hould not give my afient to the necefiity of 
dating the particular truds in the memoiial, when the 
a£l^of parliament only requires the names of the parties 
to the deeds, and for whom any of them are truftees, 
without faying a word as to the truds. That quedion, 
however, is now before the Houfe of Lords upon a writ 
of error, where thefe cafes may undergo a revifion } but 
fitting here we mud be bound by them, cfpeciatly when 
fome of them have not merely been decided upon fuin> 
mary ' application, but in a form in which the quedion 
appeared on the record, and might have been carried to 
the dernier refort. But fuppofing the trulls necefiary to 
be fet forth in the memorial, its merely dating that the 
indenture contained the ufual powers of entry and dif*- 
trefs, &c. is much too general \ for it wholly omits to 
date the interval of fixty days after the annuity fhould 
have fallen in airear allowed to the grantor before the 
entry of the trudecs, and every other particular modifica- 
tion of the trud. 

The other Judges cxprcITed themfelves of the fame opi- 
nion, and Lawrence J. particularly referred to the cafe 
ex parte Anfelty where, after time taken to deliberate by 
the Court, Lord C. J. Eyre faid, that they had conferred 
with all the' Judges upon the quedion, and the refult was, 
that where an annuity was redeemable the terms and 
conditions of redemption ought to be fet forth in the 
memorial. 


Rule abfolute. 
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The Kino again/i The Inhabitants of AlveleV. 

*^WO ju dices by an order removed Jone Hinfotty (ingle 
woman, from the pari(h of Khtvtr in the county of 
Stffjffi/rd to the pari(h of Atveley in tlie county of Salop / in 
which order it was dated, that upon the complaint of the 
churchwardens and overfeers of K. unto the faid judiccs 
** that yane Hwfon,/iugle woman, had Come to inhabit in 
the faid paridt of K. not having gained a legal fettiement 
there, and that the faid J. H. it with child, and it thvrefore 
deemed chargeable to the faid parith of K,, they the faid 
judices, upon due proof made thereof, as well upon the 
examination of the faid f. H, upon oath as otherwife, and 
likewife upon due condderation had of the premifes, did 
adjudge the fame to be true, and did likewife adjudge that 
the lawful fettiement of the faid J. H. was in the faid 
pari(h of A** &c. they did therefore require the faid 
churchwardens, &c. of K. to convey and deliver, and the 
faid churchwardens, &c. of A. to receive the pauper. 
The Sedions on appeal confirmed the order, fubje£f to 
the opinion of this Court on the following cafe. 

The pauper was fettled by birth in the parifh of Alvelej, 
and fome time previous to MiebaeJmat 1801 hired herfelf 
to Edward Cox of Dunjby in the parifh of Kinver for a 
year, at the wages of 4/. She entered upon her fervice 
on the id of OBober following, and continued therein 
without interruption till the 2d of September 1 802, when 
(he being about feven months gone with child, the parifh 
officers of Kinver infided upon her going before two ma* 
gidrates for the purpofc of being examiaed as to the place 
of her fettiement, and accordingly took her away from 
jher fervice on the evening of that day, and the next mom- 
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ing brought hrr before the magiftrates, who made the OT'* 
der of Removal. The pauper’s mafler had made no com- 
pldiDts agaitifther: he did not confent to her being taken 
away, but obje£tcd to it j as did the pauper hcrfelf, wbo 
was perfe£ily able to do her work ; and it being harveft 
time the mafler could ill fpare her. After the pauper’s 
examination had been taken flte returned to hex mafler’a 
fervice ; and on the following day the pari Hi officers re> 
moved her under the order from Kinver to AlvtUy^ telling 
her at the fame time that flie might return to Kinver. 
The mafler alfo told the parifh officers that he fhould 
infifi on the pauper’s returning and ferving out the refl of 
her year. The pauper accordingly returned to Kinver 
and fcrved out the rcfl of her year, and received her 
whole year’s wages. 

7 ouchet and Puller^ in fupport of the order of Seffions, 
contended that the pauper was removeable by the exprefs 
provifion of the flat. 35GV«. 3. c. 101. f. 6 . “ that every 
*' unmarried woman with child ffiall be deemed and taken 
«» to be a perfon adlually chargeable within the true in- 
« tent and meaning of this a£l to the parifh, &c. in 
** which fhe ihall inhabit, and may be removed as fuch 
** to the place of her lafl legal fettlement,” &c. Now 
the obje£l of that a£l was to enable parifhes to remove 
paupers not legally fettled therein when they became ac- 
tually chargeable, inflead of removing them upon the fup- 
pofition only of their being likely to be chargeable, as the 
law flood before the a£l. The neceflity of this claufe 
was obvious, to prevent fuch perfons having it in their* 
power to fettle their baflard children in the place of their 
Wrth inflead of in the parifhes to which they refpe{!ltvely 
beloDgedi which is only provided for by the latter part of 
6 the 
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the claafe in cafe of the birth pending an order for the 
removal of the mother. The only cafe on this branch of 
the aft is R. v. Great Yarmouth (n), where the Court put 
a (trifl conftruftion on the words of the claufe^ and held 
that they extended to a certificated (ingle woman with 
child, though fuch a perfon was certainly.not removeable 
before that aft, as was ruled in R. v. 5/. Mary Wejl- 
port {b). If it be faid that an order of removal cannot 
diffolve the contrafi between the mafter and fervant, the 
anfwer is, that no private agreement of the parties can 
intervene to prevent the execution of a public law in a 
cafe falling within it. And in jR. v. Kenilworth {e\' uo\\t.x^ 
a pauper was removed by an order out of the fervice of 
bis mafier in theparifli of A.y againft which there was no 
appeal, it was holden to diffolve thecontrafl of hiring for 
a year under which he was then ferving ; fo that though 
he returned a few days afterwards to his maflr-r in A.^ 
and ferved out his yeai:« and received his full wages, he 
could not thereby gain a fettlemcnt. BuUer]. there faid, 
that tlic order of removal put an end to the fervice.’* 
And in a fubfequent cafe, R. v. Fiitongley (</), where one 
refiding on a tenement of to/, a year was removed, Lord 
Kenyon diftinguiflicd it from R.'). Kenilworth ** that 
was a cafe of mailer and fervant, and there the judices 
have a pgwer of putting an end to the contrafl.” Then 
here if the old contrail were diflblved by operation of 
law, the fervice afterwards was under a new contrail, 
and could nut g^In the pauper a fettlement. 

Lord Ellenborough C. J. If the order of removal 
were good, no doubt it would operate to diflblve the coiw 

(*) 3 ttrm Rtf. 44 . 

(</} lb. 709 . 
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trad. In Rex r. Kenilwarthf the order of remoral beinff 
unappealed from was therefore to be deemed a valid one : 
but this is now under appeal, and may be controverted. 
And that brings it to the queftlon whether the order were 
properly made? Was it not the meaning of the aQ to 
prevent the removal of perfons until aAually chargeable, 
who were before removable if likely to become fo : but 
not to make perfons removable who were not proper ob* 
je£ls of removal before that a£l ? Could it be meant that 
a perfon in this lituation Ihould be liable p be torn away 
from her parents, whatever her condition in life may be, 
and however far removed from any probability of being a 
charge on the pariflt ? Is there any inftance to be found 
in the books before this a£fc of a woman under thefe cir- 
cumftances, being a perfon of fubftance, and yet deemed 
to be removable ? The fubftance of a perfon fn fituated 
repels the idea of her being chargeable ■ and the a£I did 
not mean to make any perfon removable who was not fo 
antecedently to the pafting of the a£l. The general pro> 
vifton is, that no perfon fhall be removable till a^lually 
chargeable, and the 6th fe£lion introduces an exception to 
that general rule, leaving the perfons fo circumftanced to 
the operation of the law as it ftood before the pafling of 
the a^. 


The refpondents* counfcl obferved, that there were no 
h€tt ftated in the cafe to ftiew that the woman was not a 
perfon who was likely to become chargeable at the time 
of the order made, or that the removing magiftrates had 
not exerciled their judgment upon that fa£I : on the con- 
trary, they adjudge her to be chargeable ; and before tho 
in queftion fuch a perfon was removable. 


lAird 
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Lord Ellenboroogh C. J. There is nothing of that 
fort dated in the cafe» nor any thing in the order itfelf to 
(hew that the magidrates adjudged her to be chargeable 
otherwife than as a confequence of law in their under- 
(landing of the aft of parliament : they adjudge that Jbe it 
noith child and is thertfore deemed chargeable to the 
pariih of iD'/rver.” But though the aft fays that fuch a 
perfon (hall be ** deemed and taken to be aftualiy charge* 
able }** yet that mud be uiiderdood fecundum fubjeAam 
materiam, or as. the aft itfelf exprefles it, ** chargeable 
nuithin the true intent and meaning of this a^i^* which 1 have 
before explained. It goes on to fayi that fuch a perfon 
may be removed ; it does not fay that (lie fiall be fo. It 
lies then upon the refpondents to (hew that before this aft 
paired the mere circumdance of a (ingle woman in the 
fervice of another being with child operated as a didbltt* 
tlon of the contraft, and made her liable to be removed 
againd the confent both of the mader and fervant. 

Lawrence J. Can it be contended that a (ingle 
woman in this (ituation who was a perfon of fubdance 
was liable to be removed before the late aft ? 

Le Blanc J. The refpondents mud contend that a 
(ingle woman within a week of the end of her fervice, 
upon being difeovered to be three months gone with child, 
was a perfon likely tP be chargeable. 

GihhSf Clifford^ and fervit^ contri, after the opinion of 
the Court thus ezprefled, referred to Rex v. Marl- 
borough {a)t and R, v. Brampton {b), as confirmatory of 
that opinion, that a (ingle woman fervant being with child 

(tf) t% Mtdo and l ChnJ}, {h) Caid» lU 
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was not a good caufe of removal from the fervice by the 
overfeers of the poor of the parilh where (lie liveS) though 
a good caufe of dtfcharge by the mafter. 

Ptr Curiam f Order of SelEons quafiied (e). 

(o) Vi<ie Jt. V. Oz!rw6*^th9 S. C. %oz, 4* where a fervant who had 

Contnfl -4 Cfi fcrve bis iQ^ffer for 3 yean at To much a week urdcr certain 
conditions was removed duiing the tfrm^ and while he wa& a£^ua1ty in hia 
mdffer's fci vice, '.ord C. J. Let put an end to the argument upon ihe nature 
of (he cont/idl by faying, ** How could the jufticet remove him out of the 
fervic^ f U appear* chat the man waa adually in the fervice at the time of 
the rrmovdl.** And the Court quashed the ordeis. 


Hayes (tgainjl Perkins. 

N OTICE to execute a writ of inquiry in a country 
caufe was ferved on the attorney in the countryi 
and not on the agent in town. Whereupon after the 
damages were aflclTed before the (heriff in the abfence of 
the defendant) a rule was obtained for fetting the inquili- 
tion afide upon the ground of irregularity. Againft which 
on a former day 

Gafelee (hewed caufe, contending that the notice was 
regular, and that it was not like notice of trial for the 
ailizcs (/i) t and cited Smith v. Lacoch (3), where this very 
point was ruled } and ^ojbburn v. Havelock {c), where the 

(<i) 2 TitlJ's PrsB* 6*9. fays, thst the notice of trial at the afliaes h to 
be given to the attorney or agent in town, and cites > 33- > hut cha: is ge- 
neral, and only ^ays that if the attorney be known, luciceoi executing a writ 
of inquiry Ihould be given to him or hit agvnr. And 1 7 iW, gto. fpeaking 
of notice of executing a writ of inquiry, fays, that if the defendant's attorney 
be known, the notice (hould be delivered to fucb attorney j and ciies the fame 
cafe. 

IS) Sarncf, 305# (r) 21 U* 306, 

diainaioa 
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didindion was taken betnreen fuch notice of what was to 1803. 
be done in the country, and notice of any matter to be 
done only in town, which latter muft be given to the 
agent in town. 

T. Cartf contra, cited Griffiths y. Williams [a), where 
J. faid, that where there was an agent in town, 
all notices are given to him, and are not fent into the 
pountry. 

Lawrence J. faid he remembered a cafe fome years 
ago in which he was concerned, where it was ruled by 
this Court that fuch notice to the attorney in the country 
was good ; and that the mafter thought he recollefled the 
fame point to have been determined. He therefore de<p 
fired that the matter might ftand over to look for his note 
of the cafe. 

On the next day he faid, that the point had been ruled, 
as he had intimated, in a cafe of Bell v. Trevenna, M, 

23 Geo. 3. 

The Court thereupon difeharged the rule, but without 
colts : and Lord Ellenborough C. J. (after confulting with 
the other Judges) faid, that as it was more convenient 
that the notice fliould be given to the agent in town by 
whom the fubpoenas are iflued, that Ihould be underllood 
to be the rule in future. 


(j) iTfmi?// 711. 
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tSoj. 


FrUtf, 
Mty jothc 


Heyward againji Rennard and Another, Bail 
of Rennard. 


If the fccond 
writ of feire 
facial in 
proper time' on 
tbe^file in the 
iheritf *8 ofl-.cr, 
that ii fufticient 


Rule called on the plaintiiF to (hew caufe why the 
proceedings againft the defendants as bail (hould not 
be fet afide with cofts for irregularity, on an affidavit that 
the defendants* attorney on the firff day of the term exa- 


to warrant pro- 
credings againft 
the bait, though 
it were not en- 
tered in the feire 
facias b *ok in 
the flierifF’* of- 
ficcj which is 
merely a private 
botik for his own 
tonvenicuce. 


mined the feire facias book at the office of the (herifF of 
MidJlefext and found that a fuirc facias returnable on that 
day had been lodged againfl them in the office, and that 
on the 3d of May be again examined the faid book, but 
no entry was made of any alias feire facias having been 
left in the office. But on another examination on the 6th 


of May in the feire facias book, it appeared that an alias 
fci. fa. returnable on the 4th had then been entered in the 


faid book, and a receipt entered there as if the alias fci. fa. 
had been taken away by the plaintiff’s attorney on the 5thi 
fo that the faid writ could not have been entered in the 


faid book two whole days before the return : whereas by 
the pr^£llce the fecond feire facias (hould have lain four 
days in the office before it was returned. And that on 
the 7th of May the principal furrendered himfelf in dif- 
charge of his bail. 


Wigley fhewed caufe on an affidavit that the fecond 
feire facias had in fa£f Iain five days in the office, though 
by miffake of the fficrifF it was not entered in his book 
within the ufual time, the omiffion of which he contended 
ought not to prejudice the plaintiff, who had done all that 
the law required of him to warrant his proceedings 
againft the bail } and it vras the defendants’ fault not to 
fcarch the file. 


Ffpinaje^ 
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Efplnapt in fupport of the rule, relied on the general 
pra£lice for the bail to fearch only the fcire facias book in 
the o/Hce, which was kept there by the (heriflT for the' 
exprefs purpofe of notifying to the prad^ifers whether the 
writs were out *, and that it was not ufual to examine the 
file. 


W- 




HlYWAIIft 


Lord Ellenborough C. J. (after the Court had con- 
fulted the Mailer) referred to the cafe of Zampfon v. 
McGuire, Mich, term 1 8o i (o), as having fettled the quef- 
tion, that if there be a writ of fcire facias on the file lying 
the proper time in the office that is fufficient, and its not 
being entered in the (herilF’s book is immaterial. That 
is merely a private book kept for the convenience of the 
flierilF himfelf. And if the party be regular in what is 
required to be done by him, in bringing in the writ to the 
office and letting it lie there the proper time, no omiffion 
of the (hrriff in making an entry of it in his own book can 
make the party irregular. 

per Curiam, Rule difcharged. 

(0) The following note of the cafe wai read by the Court from the Ma(ler*i 
book* Rule calling 00 the plaintiff to (hew caufe why the proceedingi 
aga nft the ball ihould not be ftayed, &c and the render of the principal 
allowed. The application wa^ grounded on the circumftance of there being a 
snlltake In the (cire facias book in the (herlff of office, which the 

defendants' attorney had fcarched to fee if any proceedings were taken againff 
the defendants* bail. Rule difcharged j the Court confideriog the book as the 
frlvate b.zk of the ihfriff, and that the parqr ffioiUd ha?e Aarched the 
fiit for thi wriu themftlyes*'* 
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^Frhfajf, 

Mty sothf 

ITiidcr a policy 
of infurMiicc on 
goods from A, to 
J9,C and Z>., 
the riik attjchfd 
where tilt flilp, 
wbieh wjs cap- 
tured before ihe 
dividing point, 
failed with in* 
teniion to pro- 
ceed dirrdlly'Cn 
J).t without hrfl 
uiliting the in- 
termediate 
plaC(S£ I bough 
if Ihe mean to 
go to mere than 
one of the placet 
fo named, Ihe 
souft vific them 
in the order in 
which they Hand 
io the policy. 
Hew far a re- 
prefentacion 
aade to one un- 
derwriter (hall 
be taken to ex- 
tend to the ie(l{ 
and whit Ihall 
he cvidciicc of it. 


Marsdek aiainjl Reid. 

'^HIS was an adion on a policy of infurance on ^oods 
on board the fliip Franilyn^ ** at and from Livtrpool 
** to PalermOf Mejftna, Napleit and Leghorn, provided the 
** Frtncb (hould not be at Leghorn.** The plaintiff de. 
dared as upon a lofs by capture, and the defendant paid 
the premium into court. It appeared that foon after the 
period of effediing the policy intelligence was received that 
Leg}xrn was in the hands of the French} and that the fhip 
took in goods and cleared out for Naples only, and had no 
goods for any other place on board and that (he was 
afterwards captured with the goods infured on board by 
the French in the Bay of Bifcay, and confequently before 
the dividing point. The plaintiff recovered a verdi£I at 
the Sittings after la(t term at Guildhall s to fet afide which 
a rule niG was obtained on two grounds ; 

ift, That the (hip was reprefented to be an Amerleam^ 
by the broker who effected the policy, to the firft under- 
writer to whom it was oiTered for fubfeription ; upon the 
faith and credit of whofe name and judgment, that the ri(k 
was fafe and the premium adapted to it, the fubfequent 
underwriters muft, it was contended, be taken to have 
fubferibed the policy, and therefore that they were enti- 
tled to avail themfelves of all reprefentations made to him, ^ 
although not afterwards repeated to any of tlie reft. And 
the queftion intended to have been raifed upon this part 
of the cafe was. Whether talcing the defendant to have 
underwritten the policy fubfequent to another of the un- 
derwriters to whom fuch reprefentation was made, and 
which rejArefentation was not fubftantiated in proof, the 

defendant 
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defendant might nst avail himfelf of it as part of the con- 1803* 
tra£k of infurance, although in fa£k it were not known to .. 

* ** _ Maksoin 

him at the time of hia fubfcription. It appeared however 
upon examination of the policy that the defendant’s name 
flood before that of the perfon to whom the reprefentation 
was made : and upon further inquiry it appeared that the 
names of the underwriters in the order in which they had 
originally been applied to and had agreed to underwrite^ 

(and which was different from that in which their names 
appeared on the policy), were minuted at the time upon a 
feparate flip of paper, in which lid the name of the perfon 
to whom the reprefentation was made was the flrft. This 
paper was therefore tendered in evidence to flieW the or- 
der in which tlie underwriters had in truth engaged, for 
the purpofe of letting in the evidence of the falfe repre- 
fentation made to the flrfl underwriter in fa£l, that the 
(hip was American. But Lord EUenborough C. J, at the 
trial, and the Court afterwards upon the difeuflion of the 
rule for fetting aflde the verdi£l, were of opinion that the 
paper in quellion could not be received in evidence for 
this purpofe for want of a (lamp ; the effefl of the evi- 
dence being to (hew through the medium of a writing, 
that the contrafl entered into between thefe parties was 
different from that which it appeared to be upon the face 
of the policy itfelf, inafmuch as the true contrail was to 
be evidenced by the order in which the underwriters had 
engaged, as appeared by the paper produced. Though 
the Court intimated upon the general quellion, that if it 
had appeared that a material fact had been reprefented to 
the firfl underwriter to induce him to fubferibe the policy, 
it (hould be taken to have been made to all the reft with* 
out the necellity of repeating it to each. 
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MAatDRN 

Rkid* 


The fecond principal ground of objeQipn to the verdi^ 
was, that there was no inception of the voyage infured^ 
which was to Palermo^ MeJ^na^ and Naples^ in the order 
in which they (land in the policy^ according to Beatfon v. 
Haworth {a)s whereas here it appeared that the vefiel 
never intended to go to Palermo or Mejfina^ but only 
to Naples^ for which place (he took in her loading and 
cleared out. 


Erjkine^ Parky and Gafeiee (hewed caufe againd the 
rule, and didinguifhed this at all events from the cafe 
cited, becaufe the lofs happened here before the dividing 
point } and therefore at mod there could only be faid to 
have been an intention to deviate never executed ; and 
that too only evidenced by the (hip having cleared out for 
Naples only, which (he might do, and dill intend to go 
there by the way of Palermo and M^na, for letters, re- 
frelhment, confignmeiits, &c. It differs therefore from 
IVoodriJge v. Boydell (^), where though the lofs happened 
before the dividing point, yet it appeared by the oath of the 
owner himfelf that the (hip never intended to go to Cadiz 
for which (he was infured, but failed upon another didiii£l 
voyage. The cafe of Beatfen v. Haworth only decided, 
that where a voyage was deferibed in the policy from Got- 
Unburgh to Leith and Cociemsie, and the (hip had uken in 
goods for both thofe places, it was not competent to the 
affured to reverfe the order in which the termini ad quos 
were placed in the policy, and to go to Cocienzie (ird, in- 
tending afterwards to proceed to Leith, But the true 
conftru£lion of fuch a policy is, that the (hip may go to 
cither of the termini without touching at the others, though 


(«) 6 7«rMjl^. S]i> 

3 


(S) JDiagl. l6. 


if 
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if (lie go to more than one^ fhe muft take them in the or> 
der in which they (land in the policy. If therefore the 
(hip after going to Naples were to go back to Palermo or 
MiJJinay that would be a deviation, as in Clafon v. Sim- 
msniis{a)t the authority of which was confirmed by Lord 
^hurlaiu in a Scotch appeal in the Houfe of Lords. This 
WMS in efTccI; an infurance from Liverpool to Naples^ with 
liberty to touch at Palermo and Mefftnas and though there 
were no intention to touch at the intermediate places, the 
underwriters could not complain, as it diminilhed their riik 
by fo much : the rifk which a (liip mull neceflariiy incur 
by putting into any port, not only from the accidents of 
navigation, fire, embargoes, unikilful pilotage, and the 
like, but from the prolongation of the time during which 
the underwriters are upon the policy; the premium being 
always proportioned to the number of places to which a 
thip is deflined. 

Garrow, Gibbs., and Giles, in fupport of the rule, afrey 
premillng that the fa& was proved and clearly underftood 
at the trial that the (hip when (he failed was dediiied for 
Naples only, contended that this cafe was governed by 
that of Beatfon v. Hawoeth, which was that the voyage in- 
fured mud be purfued in the order deferibed in the poli<. 
cy ; that in effeft the voyage infured here was to Naples 
{Leghorn being in the hands of the French) by the way ^ 
Palermo and Medina. \_Le Blane^. Suppofe the (hip had 
cleared out fur Palermo only, and manifedly intended to 
go there only and no further, was it the intention of the 
underwriter that the policy (hould not attach unlefs Ihe 
went on to all the other places ?3 Though it were compe- 

(«) Cited from a note in Beatpn v* Haam-tk, 6 Term Repi 5 }}, 


S7S 

1803. 

Marsurm 

Reid* 


tent 
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tent to the aOiired upon fuch a policy to gh to Patemtt 
only, or after going to Palermo to ftop at MtJJina^ without 
proceeding to Naples^ becaufe the order defcrlbed in the 
policy would dill be preferved as far as the voyage was 
purfued i yet it was not competent for him to omit 
either of the places hrd named and to go dire£t to the 
further terminus} for by fo doing the courfe of the voy* 
age infuted is altered, and another courfe fubdituted in 
the room of it. And it is no anftver to fay that the voy- 
age fuSdituted is better for the underwriter; he is to 
judge of that when he enters into the contraid, and it is a 
fudicient defence for him if the voyage proceeded on be 
different from that which he contra£led to infure. In 
Beatfou V. Hatvorth the lofs happened while the (hip was 
at Cockenziet to which (he had (ird proceeded out of the 
order of the termini named in the policy, and therefore 
that judgment mud have gone on the general groutvd that 
it was not competent to the affured to proceed (ird to 
the place lad-named. fLord EUentorough. It appeared 
there that the diip was to proceed afterwards to Letth, 
for fhe had goods on board for that port. To have made 
the cafes the fame, there diould have been a cargo laden 
for Cocletizie only ; and then I do not fee that they could 
have been didinguilhed.] That was a quedion of devia- 
tion. But here the drip never failed upon the voyage 
infured to Palermo and Mefftna and fo on to iJapleSy bitt 
dire£I to Naples^ and tKerefore it is no quedion of a de- 
viation, meditated and not executed, in w-hich cafe only 
the didinciion can be made that the lofs happened before 
the dividing point, but there was no inception of the voy- 
age infured, and then the lofs happening before the di- 
viding point is immaterial, according to Wooldrhlge v. 
Bedell. Suppofe a voyage infured from London to the 

coad 



tM THB Ysia <» QfiQlIkOE 

taaiSt of ibe LuBot that vo^;iiot ifro*' 

te£l a fliip trhidi Cuic4 <lire£t to the thou^ 

the cbturfe down dtannel would (ieree forboch. For how 
could it be Imwn that the underwriter did not confid^ 
the more mteuitoua at the fafer courfe : or fuppormg it n 
matter of caprice in the underwritetf ftill the aflured la 
bound by the terms of the policy. Where k is meant 
that the aiflhred Ihonld hare an option to tcrach or not at 
Intermediate placesa there is a common form of policy 
adapted to fuch a contra£t, which runs thus ) *< from jf* 
to vrifb Hbtrif U C5*r. at B!* 

Lord Ellemborough C. J. Titis b not a queftion of 
deviation ( to r^e which it muft be affumed that the 
voyage infured was commenced^ and that the 4hip afmr<« 
wards went out of her track on that voyage. But there 
Is no queftion of that fort here ) the lofs happened before 
the dividing point to any of the places named in the po« 
licy : the only queftion is« Whether there were any ifieep> 
tion of the voyage infured ? and I am clear that there 
was. 1 think that the voyage. infured to PaUrmo^ Me^na, 
and Na^, meant a voyage to all or any of the places 
named $ with this relerve only, that if the ftiip went to 
more than one place ftie muft viftt them in the order de- 
fcribed in the policy. That was the clear meaning of the 
parties. The aflured muft only not invert the order of the 
places as they ftand in the policy. And that is in trqth 
all that was decided in the cafe of Beatfon v. Hatuorthi 
where it muft be remembered that the veflel had taken in 
cargo for both the places nimed, Xa/rift znA CockeMtie, and 
ipwas aflhmed that (he put into Cotkett%ie firft in her way on 
to LtUbf where ftie^was to difcharge the reft ofdier cargo. 
There might have been a queftion here* Whether, fup> 

Tox» ni. R r poflng 
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Grosr J. This is a qucftion of inception of the voyage : 
and though non conftat that the fliip was not upon her 
voyage to Nap/eSf by way of PaLnno and Mejjina, when 
fhe was captured, yet 1 will take the fa£l to be that Hie 
was on her voyage to Naples only. Then it is objefbed 
that this was not the fame voyage deferibed in the policy. 
Cut it could not be denied that if the fliip had failed for 
Palermo only, as put by my Brother Le Blanc in the 
courfe of the argument, it would have been within the 
policy : and if fo, I cannot difltnguilh that cafe in prin- 
ciple from this : for the objeflion would equally hold that 
it was not the fame voyage deferibed. But I agree with 
the conflrufliou put by my lord on the words of the 
policy. 

Lawkrncb J. It is wonderful, confidering how much 
property is at flake upon inflruments of this defeription, 
that they fliould be drawn up with fo much laxity as they 

arc, 
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pofing the intention of going only to Naples Ihewed a noO'? 
ioception of the voyage infured, that non- inception were 
clearly made out ? becaufe, thoUgh the cargo were only 
taken in for Naples^ yet non conflat that the velTel might 
not have called at the intermediate pbees in her way. 
However, I do not prefume that fuch was the intention \ 
I think it more likely that it was not fo : but the party 
who difputes that fuch was the intention mufl fliew it by 
evidence. For the purpofe, however, of this argument I 
will afliime it as a fa£L that the fliip was only going to 
Naples, and then I fay that upon the true conflru^ion of 
fuch an infurance as this the aflured is at liberty to drop 
any of the places named •, but that if he go to more than 
one he mult take them in the order named in the policy. 
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arC) and that thofe who are intereftcd Ihould not apply to 
fome man wbofe habits of life and profeflional Ikili will 
enabie him to adapt the words of the ptdicy to the inten- 
tion profeflcd by the parties. In ct^ndrning thefe inllru- 
ments we mud always look for what was the intention of 
the parties, without confining ourfelves to a (lrid\ gram* 
matical condrudlion ; for it is impninble in many in- 
(lances fo to condrue them, without departing widely 
from the obje£l intended. Thus we find that a policy 
meant to cover a rilk on goods only will have words re- 
lating for the mod part to an infurance on fliip, to which 
it would extend but for fomc loofo memorandum : and a 
policy meant to cover refpondentia interefl will contain 
no mention of refpondentia except in the margin. The 
quedion here then is, What was the intention of the par- 
ties to this indrument ? w'as it to infure a voyage round 
by Palermo and Mefflna to Naples^ or that the adured 
might, if he pleafed, proceed dirctlly to Naples without 
flopping at eitiier of thofe places ? and why are we to 
fuppofe that the underwriters meant to dipulate that at 
all events the fliip fhould take the circuitous indead of the 
direfl courfe ? Is it not rather to be prefumed that if the 
quedion had been put to the underwriters whether they 
meant to infid that the (hip fhould go round about by each 
of the places named to Naplcst they would have anfwered 
in the negative, becaufe if flic went the direcl courfe to 
Naples^ it would led'en th«tir rifk. It is admitted that if the 
(hip had cleared out for the Brd place named in the policy, 
the rifk would have commenced, alchougli there had been 
no intention of proftcuting the voyage further. Then 
there is an end of the obje£lion that the voyage com- 
menced is not identified with the voyage infured. And 
the cafe of Beatfon r. Haworth only decided that if the 

R r a (b^ 
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1803. the ihip go to moire than one of feveral places named ill 
mUIsTm policy ibe moll take them in the order named in the 

EiSf; 

\ 

Xb Blaitc J. I am of the fame opinioni The ^i(a|<* 
ing of the poUcy U that the (hip may go to. Napfest with 
liberty to go there by the way of the;iotorm^iate placesit 
Paferm m6 Mejj/ina. She did therefore fail Upon the. 
toyage infutedj which puts an end to any queftion as to 
the non-inception of the voyage. And that gets rid of 
the application of the • cafe of Biotftn r, whlchi 

was throughout argued and confidered as aque(lion cf dt- 
niatioa t and no queftion was m?de as to the non*bcepdoii 
of the voyage ; but the ground of the decifion was that 
the Ihipi infured for Leith and Cochenzict meaning to 
go to Leith f went firft into Cechenzie in her- way to 
Leith .* it was therefore confidered as an sQual deviation 
from the voyage infured, being out of the order named in 
the policy, where the intention clearly was to go to both, 
and it was alTunied that (he was going on to Leith from 
Cochttzie. The other cafes cited do not interfere with 
our decifion here, which turns on the intention of the 
parties in malung this contraft. And if we were to con- 
Brue it otherwife it would be quite befide the ufual un- 
derdanding of the mercantile world and the intention of 
thefe parties. 

Rule difeharged* 
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The Kino againji Rice. 

defendant* aiientetaarit in the navy* was hloitght 
up in cu(h>dy on thU day to receive fenteocci after 
judgtnent by default upon an information filed 'againft 
him for having font a letter to his fuperior officer* pro^ 
voicing him to fight a duel with him*: in oonfequence of 
'Certain charges thrown out againft him by the other re* 
Healing upon his chara^er and conduct while ferving as 
an officer under him* and of certain a£ls done by the Su- 
perior officer tending to degrade the defendant^in. the eyes 
of the crew. 

OnoSE J. in palling Sentence upon the defendant cen- 
fiired ftrongly Several circumllances of provocation on the 
part of the profecutor, which had led to the challenge 
given by the defendant. And as to the offence itSelf he 
observed : This offence in modern times is So frequent* 
that it is become alarming to the public* and induces the 
to Sufpefl* that men either are not aware of the conSe* 
quences the offence may lead to* or are become infen* 
fible to the miSchiefs of them. That fighting a duel is a 
grievous breach of' the peace is undoubted* and that it 
ought to be fo conlidered is as clear j iaaSmuch as it may 
lead to one of the word of crimes* tmrd*r .• the murder 
of oue probably* and poflibly of more. 1 lay drefs upon 
the word murder, becaufe I fear fome are ignorant* and 
others will perverfely not underdand* that to kill a man 
in a duel amounts to the crime of deliberate murder* whe* 
ther he that gave or he that accepted the challenge fall. 
To ovety lawyer this is a propolition perfeRIy clears but 
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Sattird^^ 

If one kill tnow 
Ihcr in a delibe- 
rate duel, ender 
provocation of 
charges againft 
kli ebara^r an j 
condttdii how. 
ever grievottSf it 
is murder in him 
and his fecond» 
and therefora thi 
bare incitement 
to fighty though 
under futh pro* 
vocations is In 
itfelf a very high 
mirdemeanor, 
though no enn- 
ffqucdcf enfue 
thereon againft 
the peace. 
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that ethers who are not of the profeflion may as pcrfc£Uy 
be afTured of it, I will read only a paffage or two frorti the 
molt able writers upon tlie fubjefi, to fhew that it is a 
doftrine nut of modern date, but coeval with the firfl in- 
flitution of our laws. By Sir Alaithew HaUy as corred, 
as learned, and as humane a Judge as ever graced a bench 
of juft ice, we find it laid down(/T), that if j4» challenge C\ 
to meet in the field to fight, and C. decline it as much as 
he can, but is threatened by j 4. to be ported for a coward, 
(an ingredient to be found, I fear, in this cafe in fubft'ance, 
though not in terms,) if he meet not; and thereupon y/. 

and B. his fecond, and C. and U. his fecond, meet and 

• • 

(igfit, and C. kill this is murder in C. and 2), his fe- 
cond, and fo ruled in Tan^erner^s cafe {b ) ; in which cafe, 
trie;! before this Court of K, B. in this place, it appeared 
that the deceafed was the challenger, and that the prifoner 
accepte d the challenge, as the cafe terms it, upon very for^ 
ctbU provocation n HW luhvard Cote, the Lord Chief Jurticc, 
laid down the law' thus (f) j ‘‘ This is a plain cafe, and 
w/hout aay qucjlion ; if one kill another in fight, upon the 
pi^jvocation of him which is killed, this is murder.” Of the 
fame opinion were the roll of the Court. In this cafe, it 
is to be obferved, that the fecond, one Thonias Alufgrave^ 
as well as the principal, was indicted, and the fecond was 
outlaw'cd. This precedent may well deter others from 
taking upon them fo illegal and improj>er an office. And 
fuch has been the law recognized at different times dow^n 
to the prefent momeiit, as w^e m.iy obferve by what is laid 
down by a very learned and able Judge [d) of the laft 
reign ; his words are, ** that in all poifible cafes deliberate 

(4) 1 /fo/r’jp. C. 45*. (^) t Rot. Rep. 360. 3 17 1. 

(^} 3 W Mr. Judice in «96. 


homicide 
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homicide upon a principle of revenge, is murder $ for no 
under the prote£):ion of the law is to be the avenger 
of his own wrongs. If they are of fuch a nature, for 
which the laws of fociety will give him an adequate re« 
medy, thither he ought to refort ; but be they of what 
nature foever, he ought to bear his lot with patience, and 
remember that vengeance belongeth only to the Moll: 
High.” Then he goes on : ** Upon this principle, delU 
berate duelling, if death enfueth; is in the eye of the law 
murder ; for duels are generally founded in deep revenge j 
and though a perfon fliould be drawn into a duel, not 
upon a motive fo criminal, but merely upon the pun^ilio 
of what the fivord/mett falfely call htinoury that will not ex- 
cufc ; for he that deliberately feeketh the blood of another 
on a private quarrel a£leth in defiance of all laws human 
and divine, whatever his motive may he.” Here too we 
may note this excellent man’s opinion upon that punc« 
tilio of honour, by the rules of which fome men afTeA to’ 
palliate and others to juflify crimes of the blacked dye, 
the groiled frauds, gambling, feduflion, adultery, murder. 
Such was and is the law of honour, and no man who will 
attend to the fubjeft can doubt of it. In this cafe, if the 
proferutor had not obeyed the law, by confulting his own 
honour, and not the falfe honour of fwordfmen, and cither 
parly had fallen, the other would have undoubtedly been 
guilty of murder, and liable to an ignominious and fatal 
fentence ; from which had it been his fortune to efcape, 
either fioin abfence of witnefles or any other means'that 
fometimes occur to caufe a failure of public juftice, the 
remainder of his life mud have been clouded with the 
dreadful remembrance that for the puipofe of giving or 
receiving that miferable thing falfely called fatisfaSliortt he 
had unnecedarily imbrued his hands in the blood of a 

Rf 4 brother 
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Vrot^r officer. Fortunately for the defendant, diat crimo 
he haa not to atone for ) he is to receive (entence only for 
attempting to provoke a duel ; the pumfliment for this of* 
fence, M a mUilen»eai|or» » diferetionary, and muft be 
guidfd f>y ftich taroumftanccs of aggravadon or nutigation 
as are 'to be found in the offisnee. . 

He dien adverted to the particular circumftanoet of the 
eafe, amongR which were feveral of a nsUure to mitigate 
very materially the ofience, accompanied by affidavits of 
the defendant’s general merits as an officer froaa many re* 
fpelEtable officers of iha navy ; though there ftill remanted, 
as heobferveci, much for which atonement fiiould he made 
to the public for the intended violation of im'peace^ 
Wherefore upon the whole the Court, taking -into con* 
lideration the impriibnmcnc already fuffeted by the de* 
fendant, (who had been brou^t up early in the teMi,and 
committed to cuftody in the mean time*) adjudged hint 
to pay a fineof 100 /. and to be imprifoned for one oalen* 
dar month, and at the expiration of that cimo to give fe* 
curity to keep the peace for three years, bimfelf in 1000 A 
and two fureties in 250/. each, and to be further impri* 
foned (ill fttch £ne were paid and (uch fecuritics gmreo. 
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' yVALLZY a^ainji Montoombry. 

JN trwer fof a of timber of the valiie of ebore Whewihtco*. 

8oe/. r ft «tip(ttr<d itk evidence at the trial before Lord 
SlUnhorougb C. J. at the Sittings in Lmdm after lafl teraif 
that the plaintiflP, a merchant at Liverpool^ gave an order 
for the timber to SebumaHn and Co., merchants, refidine •“* 

at Memth in purfuance of which tSrwiinMm and Co. in- iM«ii»orthc 
formed the plaintiflF by letter of the ift of Map i8o3, 
that they had charterrd on his account the foip Efibtr^ 

Captain of Liverpool and on the 15th of Map they 

wrote him another letter, inclofins him the hill of ladins ^ aifoa Uitoi 

and invoice of the timber after mentioned, and faying that form, ex* 

they hadifent the chartcr.party in a letter which Captain !t»My"fo'!Mm»te 

Roji would deliver i and advifing the plaintiff further that 

they had drawn on him certain bills at three montha for 

the value of the timber. The invoice inclofed was bf this ^ 

Iftter of MVIC9 

tcnof'; ** MemeL 4th Map 1802. Invoice of a cargo of d<o informed the 

^ confisnse thdC 

<< timber (hipped by order and for account and fj/k of Mn cbeconUgnorhai 

drdwn billi on 

** T. WttUtp at lavtrpool^ in the Ejlbert Captain Rrfe** blmatjinoacbs 
And the byi of lading was dated 14th of Map i8oa, and 
mentioned the (hipping of the cargo in the ufual form, ^*m'h Jf 
«* to be delivered unto order or afligas, be »r tbee paying fcntwthaeoii- 
freight for the faid goods according to charter-partp t** JeWrarynfthe 
which was ligned by Rofe the Captain, and tndorfed in 
blank by Schumann and Co. The charter-party, though 
produced, could not be proved at the trial for want of the 
fubferibiqc witnefs. Schumann and Co. fent another bill wi^SM**# right 

** to Hop tba goods 

* . . . . ^ . . htraafitaineafo 

of the tnro'vciicy of tbe other# And (he ennugnor't agent having obtatnrd poflURon of the cargo 
under another biU of lading, and having tefufed to deliver it ujp onlefa tha coofig net woold 
immediate payment, which ho dec'ined doing, hot oftcred bia acceptancct ac ^ montha in the 
nianoer before ftspaUted, hetd that the aoniigore might maintain trover agidnA fucb agent wi*ii« 
not having tendered payment of the freight cither to him Off the captain, the defendant having 
poflefled himfelf of the goodt wrongfully. ^ 
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1803. of lading of the timber to the defendant at the fame time, 
■ who appeared from the cir<.um(lances to have a£led as 

Wajl L C V * * 

tgaihfi their agent, though he did not avow himfeif to be aP <’- g 
MoMTcoMc«r. chara£ler at the time} by virtue of whuh h. • of 

lading the defendant obtained the delivery of the tini’^er 
from the captain before the plaimiflF was apprifed ut the 
circumftance, or'had made any demand of the fame umkr 
his own bill of lading: but on the zill-of June, two days 
after the arrival of the timber, finding th-it the defi iitlant 
had obtained poflelfion of it, he applied to him, ofi^.'ring to 
' accept the bills drawn on him by Schumann and Co, and 
demanding the timber, which the defendant reiufed, unlefs 
the plainti/F would pay for it immediately. The plaintiff 
however declined fuch a mode of payment, infifiiftg on 
the mode ftipulated for by Schumann and Co. in their letter 
to him, by giving his acceptances at three months ; in 
confequence of which the defendant retained poircflion^ 
and afterwards fold the cargo under the authority of Schu- 
mannznA Co. Upon the refufal of the defendant, the 
plaintiff demanded the cargo from the captain, telling him 
that he was ready to perform his part of the contract ; but 
the captain faid, that he had before delivered it to the de- 
fendant, conceiving that he a£led by the authority of the 
ihippefs : but there was no proof of any tender of the 
freight having been made to the captain, for want of .which 
the plaintiff was noiifuited. 

Gibbs and Park fhewed caufe agatnft a rule for fetting 
afide the nonfuit and granting a new trial, and contended 
that no legal title to the timber veiled in the plaintiff, fo 
to enable him to maintain trover for it. For 1 ft, the bill of 
lading to the plaintiff was only conditional, ** he paying 
*< freight fer the faid goods according to charter-party** It 

vras 
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was iacunnbcnt on him therefore to lliew that he had at 
lead tendered the freight, without which he Could not 
make title to the timber under the bill of lading. But 
adly, independent of that obje£tion, the plaintiff cannot 
maintain trover againft this defendant who claims under 
another bill of lading from the Ihippers of equal validity 
with' that fent to the plaintiff ; and the defendant having 
firft obtained the goods by virtue of a lawful authority, IiU 
pofIVflioti is lawful, and he cannot be treated as a wrong- 
doer. There is no legal precedence of one bill of lading . 
before another of the fame fet, but whichever holder firft 
gets pofTcfllon without fraud is entitled to the priori^, 
according to Caldtvell v. Ball (/i). Even confidering the 
defendant as ftanding in the place of Schumann and Co., 
which was not proved at the trial, ftill the contraft bc- 
• tween the plaintiff and them was only executory } for he 
was not to have the confignment but upon the terms of 
accepting bills at three months ; which was not done : 
and though his offering to comply with his part might 
give him a remedy againft them for a breach of contra£b 
in not delivering the timber, yet their property in it either 
as the original Ihippers, or by virtue of the defendant's 
prior pofTclTion under a legal bill of lading, could not be 
thereby develled, or pafs to the plaintiff, fo as to enable 
him to maintain trover. 


i«7. 




WAftLlY 

MoMTOoMBar, 


Erjkint, Garrovt, and Scarlett ^ contiH, in anfwer to the 
objedlion made at the trial of the plaintiff's not having 
tendered the freight, faid, that it did nOt lie in the moi;^th 
of the prefent defendant, however it might have been 
urged by the captain if the a€lion had been brought againft 


(a) I Ttrm Ref. %o^9 


him. 
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Mm’. Bttt in tnikh the captah'r, 'who caimkicd a& a 
wttacA at the trial, made no oljedton of that kind when 
the cari^Vaft demanded of him | bill faid, that if the de<* 
fendant had hot obtained the pOfledion of the cargo, aa by 
the authority of Scbumann and C!o., he (the Captain) (houtd 
not have ot^ded to deliver it to the plaintidT upon the 
faith of hi$ afterwards paying the freight. At any rate 
the defendant cannot make the objedtion $ for fuppofing 
rite plaintiff to have the beft title to the catgo, the de* 
fbndant who is a wroog*doer cannot create to himfelf a 
lien by his own voluntary z€tf and make himfelf the cre> 
dhot of the plaintiff, by paying money for his nfe without 
his confent. In Lmpritre v. Pajtrf{a), where goods were 
delivered to a party claiming them wrongfully, who paid 
freight and other charges for them, it was holden that he 
could not detain them for thofe ezpences againft the right* 
ful owners. The captain may refufe to part with the 
cargo till he has received the freight ; but if he let it out 
of his podeflion the Hen is gone, and he mull refort to his 
aCliOD I and no third perfon can fet up the Hen again in 
Ills name. Neither will any injuHice be worked by the 
recovery of the plaintiff in this refpecl ; for if the defend* 
ant have not paid the freight, the captain will have bis 
remedy againll the plaintiff after he is poffelled of the 
cargo; and if the defendant have piid it, when he is ulf* 
poffeflbd of the cargo by judgment of law the payment 
will be without confuieration, and he may recover it hack 
again, and then the captain will be entitled to receive k 
ffom the plaintiff. Then as to the merits of the cafe, the 
whole of the defendant's aigument turns on affuming that 

]^e was an innocent holder of the bill of lading for a vain* 

** ' » * 
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able coAfi4lfnitio9«< aiid without notice o£ the plaintiff’s 1803* 
title t.in iKhich cal^,jif he got poflelfion of the, goods ^rfty w*its« 
he wQttid be .preferred to the plaintiff. Bot it is clear eNtll 
from the tirl!'4e rcanf8f|ion that tile defendant a^ed as ****''^****“^* 
the agent an-i inftroment of Sehumann and Co.». and there- 
fore cannot (land in a better fituation than they. Then 
at; between them and the plaintid> the invqice and bill o£ 
lading Cent to the latter was a complete transfer of the 
legal property jn the goods; for it appears thereby that the 
goods were (hipped at the plaintiff’s riik ; and he having 
offered to do all that he had contra^d for» namely^ to|^ve 
his acceptances at three moiiths> may confequently. main- 
tain trover for them. The converCon by the defendant 
VK^s nut tite taking the goods out of the (hip* but thejTub* 
fcquyentrefufal by him to deliver them ttp on the plaintiff*a 
demandi and the a£lual fale of them Gnce. ConAderiog 
the defendant as the agent of Schumann and Co.» nothing 
could judtfy him in (lopping the goods in tranfitu to the 
plaintiff but the infolvency of the latter, which is not fug* 
gelled. . It was at all events a queftion for the jury whether 
the defendant were not the agent of Schumann and Co. 

Lord Ellbnborough C. J. If It were not for one 
piece of evidence which was mentioned late in the caufe^ 
and to which my attention was not before particulariy 
dire£led,. I (hould (lill be inclined to think that the plain- 
tiff was not entitled to recover ; and that is the immcf f 
by which it appears that the goods were (hipped /or ac» 
taunt and at the rijk 1/ the plaintiff; tbat is a material ^iece, 
of evidence on a que.flion, . in whom wap the pjoyerty pf 
the goods at the time of their , arrival here; whether then, 
ve(Ud in the plaintiflTp fubjc£l to a defeazance in cafe of 
the non-performance by him of, certain conditions on 
• j; 4 which 
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w)uch the eonfi^mcnt was madcj or whether to rcli hi 
l^nr at a fttbfc<|ueiit time on performance of thofe condi- 
tions ? . La^inj^ the invoice out of the queIlion» 1 Ihould 
ilill have been p£ the fame opinion ns before upon the 
letter of adviipe and the bill of lading, that titc jr were con- 
ditional. Two things were required of the plaintiiF to be 
done, firfty the acceptance of the bills drawn on him at 
three months, which having been tendered to be perform* 
ed on his part mull be taken as done ; fecondly, the pay- 
ment of the freight, which was neither made nor tendered^ 

I will not confidcr whether the defendant were the agent 
of Sr£uma«/t and Co.; for whether fo or not, he cannot 
be confidered as a wrong-doer if he have obtained poflef- 
fion of the cargo under a comp^rtent bill of lading and 
upon a performance of the conditions, which the plaintiiF 
iieglet^ed to perform. If, having no notice of a better 
title, he were not a wrong-doer when he received the 
goods, and he has paid the freight and performed the 
conditions required of him, the goods cannot be taken 
out of his hands without paying thofe charges. But 
taking him to be the agent of Schumann and Co. and 
hound by their engagement, yet he had a right in their 
name to (lipulate for the performance of the two comli- 
tions on which the iliipment and delivery of the goods 
were to be made to the plaintiiF, namely, the acceptance 
of the bills, and the payment of the freight. And though 
the defendant cannot obje£l to the non-acceptance of the 
bills which was offered to be done by the plaintiff, yet he 
may make his ftand to point of law on the non-perform- 
ance of the other condition, without which the plaintiff 
could not be entitled to recover if the queftion reded 
there. But here 1 think the invoice veded the property in 
the plaintiff; for if there had been a lofs at fea, that lufs 

mud 
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muft have bren borne by him. Then if die property «r<e(o 
reded in him, fubje£t only to a defe.iz^nce if he did not 
perform the coiiditione required of him, I think the plain* 
tiff would he entitled to recover. The doArine in the 
cafe of Ltmpriere v Pqpey only applies to the cafe of a 
mt're wrong-doer pod'efling Iiimf; If of the goods of ano* 
ther without authority, and paying freight for them : but 
without the invoice in this cafe the ad of the defendant 
even as the agent of Schumann and Co. would not liave 
been tortious, the plaintiff not having performed the con- 
ditions required by the letter of advice and the bill of 
lading : the invoice however veded the property in him. 


1863. 

Walssv 

agamfi 

MoNTCOMStV. 


Grose J. In order to fudaih this adion the plaintiff 
mud prove the property in himfelf, and a converilon by 
the defendant. The property of the goods was once in 
Schumann and Co. : but by the bill of lading and invoice 
fent to the plaintiff, and the delivery to the captain, the 
property puffed from them to the plaintiff to every purpofe 
except as to the right of dopping the goods in tranfitu to the 
vendee: there is no pretence, howeveV, for faying that they 
were Hopped in this cafe under an excrcife of that right. 
For as far as concerns the acceptances of the bills of ex- 
change drawn on him the plaintiff was ready and offered 
to give them ; and as to the payment of the freight, that 
was a quedion between the captain and the plaintiff, with 
which the defendant had no right to concern himfelf. 
The defendant mud either have been a purchafer for a 
valuable condderatton, or the agent of Schumann and Co. 
As a purchafer for a valuable coniideration, the captain 
could not be conddered as his agent under the bill of lad- 
ing, fo as to entitle him to cl^iim what was due to the cap- 
tain. But la truth there is no pretence for faying that he 
8 was 
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mere agent of SchumaM and Co.| out of whom the pnn 
pertf was derefted by the bill of lading* and invoice, and 
the delivery to the captain for every piurprde except that 
of ftoppbg in tranfittt. The defendant therefore bad no 
title. But it ia faid that he h4d a right to retain for the 
freight) and that the plaintiff fliould have tendered it.' 
The defendant) however, had no right to pay freight for 
the plaintiff. Np man can taAtt another hU debtor ag-iinft 
his will. The pluntiff wis bound to pay the captain hit 
freight) and the captain was bound to deliver the goods to 
the plaintiff t but there^as no duty in the plaintiff to pay 
the defendant the freight } becaufe he was a tortfeafor : 
ftanding as Zehutnann and Co he was detaining the goods 
from the plaintiff after having paflbd the property to him t 
which he muff be taken to have done according to Uuh* 
harrow v. Mafw (a), and other cafes. Then the defend* 
ant having no right to receive the freight, the refufui by 
him to deliver the goods to the plaintiff was a con* 
verfion. 


Lawrence J. After what has been already obferved, 
it is not neceffary to fay more than that the property was 
vetted in the plaintiff, and the defendant converted it. 

Le Blanc J. declared himfelf of the fame opinion. 

Rule abfolute*' 


(a) s r<m tL*f, (3, 
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wa* bE s£lidn of trefpafs, hi which the plaintiff 
dedared that the defendant with force and aniic 
drove and ftruck a fingle-horfe ehiife which the delcndant 
was then driving along the kingfs highway wirii fnch great 
force and violence npon and againft the plaintiff's cur* 
ricle drawn by two horfes, and upon and againft die faid 
horfes fo drawing} &c.} and in which faid curricle tlTe 
plaintiff was then and there riding with his fervant} which 
fervant was then driving the faid curricle and liorfes along 
the king's highway aforefaid, that by means thereof the 
plaintiff's fervant was thrown out of the curricle upon the 
ground} and the horfes ran away with the curricle, and 
while the horfes were fo running away with the Curricle 
the plaintiff} for the prefervation of his life, jumped and 
fell from the curricle upon the ground and fractured his 
collar bone, &c. Plea, not guilty. 

It appeared in evidence at the trial before Lord £llen- 
terougb ,C. J. at the laft fittings at WeJImwJItry that the 
accident defcribed in the declaration happened in a dark 
night} owing to the defendant driving his carriage on the 
wrong fide of the road, and the parties not being able to 
fee each other t and that if the defendant had kept his 
right fide there was ample room for the carriages to have 
palled without injury. But it did nut appear that blame 
was imputable to the defendant in any other rel'pc^ as to 
the manner of his driving. It was therefore objeded for 
the defendant} that the injury having happened from ne- 
gligence} and not wilfully} the proper remedy was by an 
aAion on the cafe and not of trefpafs vi et armis } and 
the plaintiff was thereupon nonfuited. 

V0L.III. Sf 
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1 803; and Par£ now (hewed caufe againft a rule for feC* 

ting afide tlie iionfutt,' and admitted that tl^ere were many 
precedents of trefpafs vi ct armis for an injury immedi- 
atcly proceeding from the party, although his will dtd not 
go along with his a£l ; but here they contended that 
the injury was confequential and 'not immediately flowing 
from the forcible a£l of the defendant, and in fuch a cafe 
trefpafs will not lie unlefs fucli a£^ be done wilfully t and 
they compared it to the cafe of one (liip running dow'n 
dtlother, in all which cafes the form of the a£lion has 
been cafe and not trefpafs. Yet in the one cafe the (hip 
is as much impelled by the a^uency of the captain as in 
the other the carriage is impelled by the agency of the 
driver. In both the injury happens not from the im* 
mediate perfonal of the parties concerned, but bjr 
fuiifcqucnt coritafl of the fubje£l matters derived front 
t!ie impulfe comtuunicaied for another and lawful pur* 
p:>fo, but taking a dirtclion at the time, cither from the 
utillciKohit I'i; or negligence of the parties, beyond thdir 
c<i»\ttoI. H.-re the aceidcnl M'as foleiy imputable to the 
ne:^ligenfc of the deiendant in driving on the wrong fide 
of the road in a dark night ; but the injury was occafloned 
by the carriage and liorfes, and not by his perfonal aQ. 
To make it his perfonal adl it mufl: be done wilfully^ 
fl^rd Eik.ibofotigh. I do not find that diilin£Iion laid 
down in any of the cafes, that in order to maintain tref- 
pafs the a£l mud be wiiful. In Scott v. Shepherd{(k)t Lord 
C. J- De Grey f.iid that trefpafs vi et armis lay againlt the 
perfon from whom an injury was received by force .* and 
f he afterwards adverted to a£ls that might become tref- 
pafles by accident or inadvertency. Now here, was not 
the putting the horfe in motion an a£b of force by the de- 


(tf) 3 41 1 . S. C. % Blii€e 89 X. 
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iendant fj The fame argument would apply as well to 
the cafe of a veffel at fea : and yet there is but one in- 
ftaoce of that fort mentioned in the books where trefpafs 
was holden to lie, and that was in Trt^ and Anther v. 
'Fatter at Exeter in where Tates J. nonfuited the, 

plaintiff in .cafe for wilfully rowing bis boat againft the 
defendant's net, becaufe the being wilful^ trefpafs was 
the proper remedy^ So in Ogle v. Earnest where the al- 
legation was that the defendant fo negligently and unflcil- 
fully fteered his Veflel that (he ran foul of and damaged 
the plaintiff's veflel, Lord ' A7ny0« diilinguifhcd it from 
actions of trefpafs where the a£t was laid to be done ivil- 
fisllyt oxfurioujlyt which implied wilfully: and the other 
Judges thought that if upon a declaration in cafe it ap- 
peared in evidence that the a£l were wilfully done tlte 
plaintiff muff be nonfuited. ^Lawrence J. There cer- 
tainly are cafes in the books where the injury being direft 
and immediate, trefpafs has been holdcn to lie, though the 
injury were not intentional. As in Weana- v. IVard 
where the defendant exerciCng in the trained bands and 
firing his mulket accidentally hurt the plaintiff*; and in 
Underwood v. Hewfon (e), where one uncocking a gun, it 
went off and accidentally wounded a by (lander. In Ogle 
V. Barnes (d) it did not appear that the force which occa- 
(ioned the injury was the ad of the defendant. But it 
might have happened from the force of the wind or tide 
operating at th« time diredly againff the force ufed by the 
defendant.] Here the continuing motiotrof the carriage 
was not the immediate ad of the defendant. [Lord Ellen^ 
terough. If I put in motion a dangerous thing, as if I let 
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18037 l<tofe a daftgerout animaly and leave to haeatd wlut ma)r 
“ happen, ‘and mifchief enfue to anjr petfottf I am anfwet* 
able in trefpafs.^ The cafe of tbroanag the fqutb (n) 
vraa put upon that ground, but that hat never been ap* 
proved 6nce. [Lord EUtnhorwgh. That cafe to be fure 
goes to the limit of the lavr. Lavirtnet J. The queftion ir. 
Whether the injury be immediatt from an a£% done by the 
defendant, at whether it be confeqttential only from fuch 
a£l ? If one turning round fuddenly were to knock ano* 
ther down, whom he did not fee, without intending it, 
no doubt the a£tion mult*^ be trefpafs.]] Perhaps a de* 
fendant might be liable in trefpafs for that which is the 
immediate confequence of a forcible a£t done by himfclf } 
but for that which is not the immediate confequence of 
his own aA, but is the confequence of fome other a£k 
which he negligently, improvidcntly, or unlkilfully did^ 
he is only liable in cafe. [Gr^e J. There is a cafe pat in 
the Year-book 11 H» 7.* 28. a. that where one (hot an ar- 
row at a mark which glanced from it and (truck another^ 
it was holden to be trefpafs. Lord Elhnhrwgb. The 
only rule I believe will be found to be where the injury 
happens from an immediate a& of force of the defendant, 
there it is trefpafs. And if one put an animal or carriage 
in motion which caufes an immediate injury to another, 
he is the a^tor, the caufa caufans. It is not to be won- 
depid at that a£tions for running down (hips (hould have 
been brought in cafe'; for the plaintiff* would fail in al- 
moft every cafe in proving that the injury happened 
from tlie immediate a£l of the mafter where the a£tion is 
brought againit him : it happens more frequently from 
4lie negligent or improper execution of orders by fome of 

(«) S;t:r r. Shtfhtrjf j 403. 
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the feameoy for which the mafter would not be liable in 1 803. 
trefpaCi (e).3 The boundatiea of a^liooa cannot depend 
upon fach nice calculations as whether the injury, bap* 
pened by the laft impulfe given to a veflbl or carriage by 
the defendant : the only plain and foltd diftin^ion feems 
to be, whether or not the injurious a£t were done wil> 
fully t and though particular cafes may have erred in the 
application of It, moft of them, particularly Og/e v. 

BarntSt feem to have gone upon that principle. |[Ziaw- 
rence J. The word wilful^ and other words equivalent to 
it, were there ufed in anfwer to arguments adduced from 
cafes where the acls were nuUfulty done, and with a view 
to diftinguifti thofe cafes from the principal one then in 
judgment before the Court. Lt Blanc J. In feveral of 
the cafes where the word wilfully has occurred it will be 
found' that the Court were commenting upon other cafes 
where the adls were laid to be done wilfully, Lawrence J. 

No doubt trefpafs lies againit one who drives a carriage 
againlt another, whether done wilfully or not. Suppofe 
one who is driving a carriage is negligently and heedlcfsly 
looking about him, without attending to the road where 
perfons are palling, and thereby runs over a child and 
kills him, is it not manflaughter ? and if fo, it tpull be 
trefpafs i for every manflaughter includes trtfpafs.J 

Erjhine and Hovell in fupport of the rule. The dillinc- 
tlon which was taken in Reynolds v. Clarke {f) has been 
adopted in all the fubfequent cafes, that where ttie imme- 
diate a£l itfelf occaGons a prejudice or is an injury to the 

(a) ViJe M*Mama *; Cn'cldf, i Eefi, io6, 

(S) , Lord Rty. 140a. recognifed in Ji»U. N, P, afi. and 79 ** vlwra fium 
tther ca&s an wfaretd ta. 
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plaintSfPs perfon, &c. there 'trefpafs vi et armis will'Ke:t 
but where the a£l itfelf is not an injury, but a cohfequence 
from that a£t is prejudicial to the plaintiff’s perfon, See,, 
there trefpafs vi et armis will not lie, but the proper re- 
medy is by an ufiion on the cafe; So in Day v. Ed- 
wards {0)^ Lord Kenyon faid, If the injury be committed 
by the immediate a£l conaplained' of, the a£lion muft be 
trefpafs: if the injury be merely confequential upon that 
a£i, an a£lion upon the cafe is the proper remedy.’' And 
he exemplified it by the inflance (^) of a man throwing a 
log into the highway, which if, in the a£): of throwing, it 
hit another, it is trefpafs ; but if as it lies there the other 
tumble over it, he mufl: bring cafe. The declaration 
there charged that the defendant fo furioujlyy negligent- 

ly and improperly” drove his cart againfl the plaintiff’s 
carriage that it overturned and damaged it : hue non con- 
ftat that it was done wilfully, however furioufy ,• and on 
the contrary, the allegation of its being done negligently as 
well as furioufly rebutted the idea of wilfulnefs: yet the 
Court held that the injury enfuing upon the immediate 
a£f of the defendant, the a£lion ought to have been tref- 
pafs., and not cafe, as it was laid to be. In Ogle v. 
Barnes {c) the Court could not fay that the a£l: done was 
by the immediate agency of the defendants : it was charg- 
, ed to be done by their negligence, careleffnefs, ignorance, 
and unfkilfulnefs ; non conflat but that the a£I which 
produced the mifehief was done the day before; they 
might not have been in the fhip when it happened. In 
none of the cafes is it laid down as a branch of the di^ 
tin£kion that the a£t done mull be either wHftd, or illegal. 


(f) S 7<rm j88. 




(a) 5 <49*’ 



iH THB Fokty-third Year OF CEORGIE^ in. 

m • 

tx viotentf in order to maintain trerpafs : the only queftioti 
is, whether the injury from it be immcSate. 

Lord Ellemborouch C. J. The true criterion fecms 
■to be according to what Lord C. J. De Grey fays in Scott 
?. Shepherd^ whether the plaintiiT received an injtiry ly 
force from the defendant. If the Injurious ac\ he the Im- 
mediate refult of the force originally applied by the defend- 
ant, and the plaintiiF be injured by it it, is the fuhje£t of art 
aflion of trefpafs vi et armis by all the cafes both ancient nn.t 
modern. It is Immaterial whether the injury be wilful or 
not. As in the cafe alluded to by my brother Grofi, 
where one ihooting at butts fur a trial of ikiil with the 
bow and arrow, the weapon then In ufe, in itfelf a lawful 
a£l, and no unlawful purpofe In view *, yet having acci- 
dentally wounded a man, it was holden to be a trefpafs, 
being an immediate injury from an a£l of force by ano- 
ther. 3uch alfo was the cafe of Wvavtr v. Wood^ in 
lloh. 134. where a like unfortunate accident happened 
whilft perfons were lawfully cxercifing themfi Ives in arms. 
So in none of the cafes mentioned in Scott v. Shepherd did 
wilfulnefs make any dilTcrence. If the injury were rcr 
ceived from the perfonnl a£l: of another, it was deemed 
fuflicient to make it trefpafsl In the cafe of Day v. Ed~ 
wards the allegation of the a£l having been doee furieii/Iy 
was underdood to imply an a£l of force immediately pro- 
ceeding fiorn the defendant. As to the cafe of Ogle v. 
Barnes, I incline to think it was rightly decided ; and yet 
there are words there which imply force by the act of 
another : but, as was obferved, it does not appear that it 
mull have been the perfonal a£l of the defendants j it is 
pot even alleged that they w'ere cn board the fhip at tbc 

S f 4 time : 
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time : it U feiil indeed that they had the eafe* dire^^ioi^ 
and management of itj but that might be thfuugh the 
medium of other perfoos in their employ on board. That 
therefore might be fuftained aa an aQion on the cafe» be- 
eaufe there were no words in the declaration which ne^ 
ceflarily implied that the damage happened from aO a£i 
of force done by the defendants themfelves. 1 am not 
aware of any cafe of that fort where the party himfell 
fued having been on board this queilion has been raifed. 
But here the defendant himfelf was prefent, and ufed the 
ordinary means of impelling the horfe forward;^ and from 
that the injury happened. And therefore there being ait 
immediate injury from an immediate ad% of force by the 
defendant, the proper remedy is trefpafs } and wilfulnefa 
is !not, neceflary to conftitute trefpafs. 

Grosh }. I am of the fame opinion. Looking into 
all the cafes from the year book in the 2i H. 7. down to 
the lateft decilion on the fubje£t, I find the principle to 
be, that if the injury be done by the act of the party him- 
fclf at the time, or he be the immediate eaufe of it, 
though it happen accidentally or by misfortune, yet he is 
anfwcrable in trefpafs. ’I he cafe mentioned from Sirangty 
that in and thofe in the Ttrm Reports^ all agree 

in the principle. 

Lawrrncr J. I am of the fame opinion. It is more 
convenient that the action (hould be trefpafs than cafe y 
becaufe if it be laid in trefpafs, no nice points can arife 
upon the evidence by which the plaintiff may be turned 
round upon the form of the aftion, as there may in many 
iiiftances if cafe be brought ; for there if any of the wit- 

nefles 
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lieges ihottkl hj that in his belief the defetidant did the • 
tnjttry wilfultj, the plaintiflr will run the jriih pf iKing 
nonfttited. . But in afliona of trefpafs the diftin^ion hat 
not turned either on the lawfulnefa of the a£l from whence 
the injury happened, or the dcHgn of the party doing it 
to commit the injury t but, as mentioned by Mr. Juftice 
in the cafe of BcUt r. Shepberd (e), on the dif-> 
Terence between injuries direH and immediate^ ox nudiaU 
end epn/efuentiali in the one inftance the remedy is by 
trefpafs, in the other by cafe. The fa\ne principle is lai<i 
down in Reynolds v. Clarke {b). As to Ogle v. Earnest I 
certainly did not mean to fay that the diiiinAioq turned 
on the wilfulnefs of the a^ ; I only made ufe of the word 
vnlful to diftinguifli that from other cafes which had been 
mentioned where the injurious afls yrere averred to be 
wilfully done, and where as the a£ts complained of were 
charged as intentional, and tlie injuries done immediately 
referred to them, trefpafs was determined to be the proper 
remedy. And fo I underftand what was there faid by 
my brother Gro/e, What 1 principally relied on there 
was, that it did not appear that the mifehief happened 
from tire perfonal a£ts of the defendants : it might have 
happened from the operation of the wind and tide coun- 
terafling their perfonal elForts at the time ; or indeed they 
might not even have been on board. Alleging that the 
defendant negligently did fuch an aft may be fuftained by 
proof that it was done by his fervant in his employ in the 
abfence of the madcr, according to Michael v. Alflree{c)t 
followed up by Erucker v. Fremont (d). Tliofe were ac> 
tions on the cafe, and are reconcileable with M*Manus v, 

* Bite. Rep. 895. (i) 2 Ld, Ft/ 1402. 
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Crtckeit (e)^ in which cafe the Court held that trefpajs 
would not lie againft a mailer for the wilful a£l of his 
fervant in driving his mailer’s carriage againil another’s 
carriage, againil the will of his mailer. 

Le Blanc J. In many of the cafes the quedion has 
come before the Court upon a motion in arred of judg. 
ment, where the Court in determining whether trefpafs 
or cafe were the proper remedy, have obferved on the 
particular language of the declaration. But in all the 
books the invariable principle to be collcfled is, that 
where the injury is immediate on the a£l done, there 
trefpafs lies j but where it is not immediate on the a£l 
done, but confequential, there the remedy is in cale. 
And the diflin£lion is well indanced by the example put 
of a man’s throwing a log into the highway : if at the 
time of its being thrown it hit any perfon, it is trefpafs ; 
but if after it be thrown, any perfon going along the 
road receive an injury by falling over it as it lies there, it 
is cafe. Neither docs the degree of violence with which 
the a^ is done make any difference : for if the log were 
put down in the mod quiet way upon a man’s foot, it 
would be trefpafs i but if thrown into, the road with 
whatever violence, and one afterwards fall over it, it is 
cafe and not trefpafs. So here, if the defendant had 
limply placed his chaife in the road, and the plaintiff* had 
run againft it in the dark, the injury would not have been 
dire£t, but in confequence only of the defendant’s previous 
improper a£l. Here however the defendant was driving 
the carriage at the time with the force neceffary to move it 
ulong, and the iitjury to the plaintiff, happened from that 

(a) 1 ic6. 

Immediate 
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immediate a£l : therefore the remedy mud be trcfpafs : 
and all the cafes will fupport that principle. It is chiefly 
in anions for running down veflels at fea that difficulties 
may occur } becaufe certainly the farce which occafions 
the injury is not fo imotediate from the aft of the perfon 
{teering. The. immediate agents of the force are the 
wind and waves, and the perfonal a£l of the party rather 
confids in putting the veflel in the way to be fo afted 
upon : and whether that may make any dilTerence in that 
cafe I will not now take upon me to determine. But 
here, where the perfonal force is immediately applied to 
the horfe and carriage, the things afled upon and caufing 
the damage, like a Anger to the trigger of a gun, the in* 
jury is immediate from the a£f of driving, and trefpafs is 
the proper remedy for an immediate injury done by one 
to another: but where the injury is only conl'equcntial 
from the afl done, there it is cafe. 

Rule abfolute. 
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PjiDLEV againjl Westmacot. 

^^ARROfV and Marryat^ upon (hewing caufe againd 
a rule for fetting afide an award, objcfled to the 
Court’s entertaining jurifdiflion of it, becaufe the confent 
in the fubmifTion-bond was to make the atvartf a rule of 
Court indead of the fubmijfion to the award, which was 
not within the words of the datute 9 & 10 W, 3. e. 15. 
f 1. making it lawful for parties, ** defiring to end any 
** controverfy, &c. by arbitration, to agree that their fub^ 
m'ljfon of their fuit to the award of any perfon (hoiild be 
(t made a rule of any of bis majedy’s courts of record,** 

&c* 


^JturJayf 
Muy Xjih 

The Court have 
ji^riftii^lion in 
the of an 
award under the 
i*. at. 9^10 
r. 15., though 
the fuHminionw 
bond were to 
make tht awards 
inilrad of the 
Jubmifion^ a ruU 
of Courim 
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8ec> And they cited Harrifin y. Grundy (a), where the 
fame ofajedlion preyailed. But 

The Court referred to a cafe, fnrniflied them by the 
Mailer, of Po<woil v. Phillips. J?. 30 Geo. 3. (^), where the 
fubmiifion«>bond ftating that the award ihould be made e 
rble of Court in (lead of the agreement ^ was holden to be 
no objedlion. And this. Lord Ellenborough faid, was the 
later and more fenfible determination, and therefore the 
obje£lion here was over-ruled } and 


Erjkinet who had moved for the rule to fet aflde the 
award, was heard in fupport of his objedlions to it. 

(n) %Strao 

{h\ The fiinc caft it rcfemd f • iji i TM^m Fraff, 714. m of E% 

to |s 


Moeiej, *The Kino againfl The Sheriflf of Middlesex. 

'tarter a btiubond *1 HIS Came on upon a rule to ihew caufe why upon 
payment by Walley defendant in the original 
lift' "®r ****” cauft ) to Hales and another, adminiftrators of C.ouffmahtr 

|o'jf*"hi*Cn!ut plaintiffs) of 88/. 14/. 2d, and intereft, the debt due 
will re)i«nte hiin at the time when the a£lion was comnnenced, with cofls, 

on payment of 

wiMt it du« ta the prefent attachment againd the (heriff for not bringing 
•rnii*y‘hi%« * in the body (hould not be fet adde with coils to be paid 
^ by the plaintifffs to the defendant, the flierilT, or his at- 
^ torney. 

The original writ was iiTued in Ocloier lad, iudorfed, 
for bail for 88/. and upwards, by virtue of an affidavit 
fworh on the ayth of O^oher^ that the defendant was in* 
debted to the plaintiff's in 88 /. and upwards, upon a bond 

in 
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in the penal Aim of 709/. 1 3/. 4 JL, conditioned for pay* 
ment of 354 /• 6x. 8 J. with intereft from the 17th of 
Jifay preceding* by four quarterly inftallmentSy of which 
one inftallment only was due at the time of ifluing the 
original writ. Subfequent to the ifluing of the original 
writ* and before the ifluing of the writ of pluries teftatum 
fpecial capias* on which the defendant was arrefted* an* 
other inftallment had become due ; but no new affidavit 
of debt being made* the latter writ was indorfed for bail 
in the fame Aim as the firft* and the defendant gave bail 
to the flieriff in 1 76 A* double the Aim fo indorfed. The 
rule for bringing in the body expired on the 3d of 
hruaryt when no bail heing put in above* the attachment 
iflued. The plaintifls now claimed for inftallments due 
and intereft upwards of 176 A beiides the cofts. 


1803. 


TIm Kitio 
Th« Sheriff of 




Gibbs fliewed caufe againft the rule, and contended 
that the (herifF* being in contempt* could only be relieved 
on payment of the whole Aim due on the original bond 
put in fuit* and that the pfaintiffs were not limited in 
their demand by the penalty of the baiNbond taken by 
him* they being injured to the amount of all that they 
might have recovered againft the original defendant in. 
the fuit. And he cited Heppel v. King (a)* Stevenjon v. 
Cameron (^)* and Fowfds v. Macintojb (c) { in which latter 
cafe a bail-bond had been taken. 


Parhf contrii* faid that in the two lird-mentioned cafes 
no bail-bond had been taken by the (lieriiF* which was a* 
breach of his duty* and the defendant was therrtby put in 
a worfe condition than he ought to have been. And 
though there was a baU*bond in the laft-mentioned cafe 

(4) 7 ftf/s 370. (^) S Turn Mif* ((} i JI« BUc* 233. 
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in C. B. i yet in the firft edition of Titdd's PraB. t Vdt* 
166. (omitted in the 2d edition), a cafe was mentioned 
of Staiey v. Peely E. 25 Geo. 3^, as contrary to that. The 
bail below are only liable to the extent of the debt ad* 
tually due within the penalty of the bail-bond : and thd 
flierifF is only liable for what the bail would otherwifd 
have been liable toi 

Curia {a) adv. vult^ 

Lord EtXEKBOROUCH C. J. now delivered the opinion 
of the Court. This was a rule for fetting afide an at- 
tachment againfl: the (herilF in a caufe of Hales v. IValleyy 
for not . bringing in the body, on payment of the debt due 
at the time the adlion was commenced. The aflion was 
debt on bond for the penalty given to fecure the payment 
of money by inftallments. It was contended that the 
flierifF could be relieved only upon payment of what was 
due to the plaintiiTj for which purpofe Hcppel v. King{b)y 
Steven/on v. Cameron (<•), and Faivlds v. Macintojb (d) were 
cited. On the other hand we were referred to i Tidd’s 
Praa 'ue, 1 66. ( 1 ft edition). The queftion we had to con- 
(ider was. Whether the fheriff Ihould be liable beyond 
the penalty of the bail-bond ? and upon full conlideration 
of the cafes cited we are of opinion that he {hall not be 
liable beyond fuch penalty. 

(si] Lawrence J. obfexved that there vras an inaccuracy In the worAtttg 
of the report of Hrpfel v. King^ 7 Tcmm 372, in what he is made to 
fay concerning the recogntis^ance of the bail below. Bail below do not doter 
into a reecgniisaii.e, but give a hJaU^omd to the iheriff. 

(4) 7 Term 370 - (") ^ W 1 »33^ 
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ACCORD AND SATISFACTION. \ 

O N E of three joint covenantors j 
gives a bill of exchange tor | 
pan" of a debt fecured by the cove- 1 
nant, on which bill judgment is re« 
covered ; held fuch judgment to be 
no bar to an a^ion pf covenant 
Bgainlt the three ; fuch bill, chough 
flated to hi- VC been given for the 
payment and in iaii^iacllon of the 
debt, not bcin^ averted to have been 
accepted as ratitladior, nor to have 
produced it in fadt. Dretk^^ Cllcvk^ v. 
Mitchell and ethers ^ H, 43 G\ 3. 

2.5 I 

ACTION ON THE CASE. 

. In an aflion agaioft three, wherein 
the plaintilF declared that thtjf had 
the loading of a hogfliead of the 
plaintiff’s, for a certain reward to be 
paid to one of them, and a certain 
other reward to the other two, and 


that the defendimts to negligently 
condufted thenil'elves^in the load* 
that the boglhead was 
damaged: held that the gift of the 
adion was the tott^ and not the C4n^ 
iroizi out of which it arofe; and 
therefore that on plea of not guilty, 
the two being acquitted, judgment 
might be h.id againft the third, who 
w.i^ found goilcy. Ge^icU v. Rad^ 
nidge and others^ M. 43 G. j. Pagi 6 z 
Where a plaintiff declared that the 
defendants, who had chartered his 
fliip, put on board a dangerous com* 
inodity, (by which a lois happened) 
nvithout due notice to the captajll or 
any other perfbn employed in tbm 
navigation, it lies upon him to prove 
luch negative avermeat. And it 
being (hewn that the commodity was 
delivered by the defendanu* officer, 
and received by the firft mate of the 
plaintiff’s (hip (which firft mate 
was dead, and no other perfon wae 

prefent 
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prefent to depofc to the converfation 
which paired between them) ; held 
that the beft evidence of the faft 
coaid only be given by the defend - 
anti* officer# who delivered the com- 
snodity on board to fuch firft mate, 
and that the a&:on could not be 
fuftained by fecondary evidence. 
Williams v. Thi Eajl India Company^ 
Mm 43 Gm 3. ^ 19a 

3. No a£lion will lie for not prewnting 

but pormitting and /t*fftring the piain- 
tifP to be arrefted, arter payment of 
debt and cofts owing to the defend- 
ant, upon a writ fur d out before fuch 
payment. Malice is the gill of all 
adlions for injuries of that nature. 
Pagi V. Wiplt, Hm 45 Gm 3. 314 

4. In an adliOn againft the hundred on 
the flat. 9 G. i. e. aa. for damage 
fuftained by the wilful burning of the 
patty’s barn, it is a precedent con- 
dition that the party grieved (hould 
within the time limited give in his 
examination upon oath before a ma- 
giftrace whether or not he knew the 
offender or offenders, or any of 
them t and an examination on oath# 
in which the party only fworc tint 
he fufplrdled that the ia 3 was done 
by feme perfon or pyrfons to him 
tmknown, is not fufticient within the 
llatutc, flill lefs in fupport of. an 
averment in the declaration that 
he gave in fuch examination, &c. 
in and by wh cli it appeared that the 
plaintiff did not know the perfon or 
perfons who committed the fail. 

" For non conftat by the terms of luch 
examination that the plaintiff did not 
know lomc of the offenders, if there 
were fcvemK Thvtull v. Tht In 
iaiitsMs of t hi Hundred of Murfora 
and Lothingland, in the county of 
SuJfhlkj Gm 3. 4 ^^ 

j. Where o!?c accidentally drove h s 

' carriage againft another's, the icme- 
dy U trcjpiifs and not ca/e\ the injur) 
Wng immediate from the aft donci 
though he were ho otherwlfc blame* 
febic man by drivihgon the wrong 


Administrator, ut. 

fide of the road in a dark night* 
The diftindion is# that where the in- 
jary is immediate from an ad of 
force by the defendant, the remedy 
is in trefpafa; where the injury is 
only conrequential to an a£l before 
done by the defendant, there an ac- 
tion on the cafe lies. Leame v* 
Bray. B. 43 G. 3. 593 

ACT OF GOD. 
iSrr Condition, No. i. 

ADMINISTRATOR, EXECU- 
TOR, &c. 

I. Where the plaintiff bad recovered 
judgment againd a ceftator in his 
lifetime, and afterwards had judg- 
ment of execution againft the exe- 
cutolrs in feire facias^ upon which 
judgment he fued the executors in 
debt t<i the detinet. fuggefting a de* 
vaftavit: held that the executors 
being fixed conclufively with affets 
by fuch latter judgment, the iffue, 
upon non detinetf lay upon them to 
prove the due adminiftraiion of fuch 
affetF, otherwii'e the piaintiff was en- 
titled to recover. Ihpo v. Bagno 
and another, M, 43 f?* 3. * a 

i. A declaration againft an executor 
fuggefting a densajianjit, brought in 
the detinet only, is at any rate cured 
by verdicl. But femble, that inde- 
pendant of the verdidl the plaintiff 
on fuch a declaration miy take judg- 
m '.t dc boni* teftstoris. ih. 

}. A count in affun.pfit to the plaintiff 
as executrix, for money paid by her 
to the defendant's ufe, may be join- 
ed with another count on promifes 
made to the teftater : for, non con- 
lUt but that flic may have been 
compelled to pay the money upon 
an obligation by the leftator as 
fureiy for the defendant to a cre- 
ditor; in which cafe the law would 
raife an aflumpfit tn him to reim- 
burse toe tedator'S eft ate, and the 
money fo recovered by the execu- 
trix would be affcvs* Ord v. Fen* 



AFFIDAVIT* 


ANNINTT. ^ 


Exicutrix^ £^r. ix Error^ Jlf- 
43 G. 3, . 104 

4> An a£^ion at law lies againft an ex- 
ecutor CO recover a fpecific chattel 
bequeathed, after his aflenc to the 
bsqueft* Dpe on ibt demifi of Lord 
Saye and ScU v. Guy. M. 43 G. 3. 

X20 

5. E^Wence of an a- If nowledgmcnt by 
the defendant wit -tin lix years of an 
old exitling debt of above fiit years 
Handing due to the plaintifF^s in- 
tefUtc, bur which acknowledgment 
was made after the inteilate’s death, 
will not fupporc a count by the ad- 
niiniflrator. laying the promife to be 
made to liis inteft ite, to which the 
ilatute of limitations was pleaded 
Sandy Adminijlrator^ v. IVine. 
43 3- 4<^9 

AFFIDAVIT, 

Sii Affidavit to hold to Bail. 

AFFIDAVIT TO HOLD TO ' 
BAIL, 

1. In an afHdavic to hold to bat! for 
16 /. and uffivards f it is not fufficient 
to negative a tender in bank notes 
of the /aid fum f 16 1. and upwards ; 
though if the negative had been of 
futh tender of the /aid fum only, 
that would be taken to refer to the 
fpecific fum nientioneJ which might 
be fo tendered. Ford v. Lowr. M, 
43 G. 3. no 

a, A foreigner vvhofe general rchdcnce 
is abroad, and who only landed here 
for a temporary purpofe, viz. to 
make an afHdavic to hold ihe de- 1 
fepdant to bail, may properly de- * 
feribe his place of abode to be in his 
own country, and not at the place 
where the affidavit was fworn, within 
the meaning of the ra!c of court, 
Idiet. x% Car.z. Boubet Kittoe. 

M. 43 3- *54 

3, One who became furciy for the de- 
fendant before his difeharge under 
an infolvent debtor’s and was 
VoL. III. 


afterwards obliged to giw a Dew 
fecnricy of a bond and warfSPnC of 
attorney, &c. for the o)d debti ean« 
not thereupon hold thd defendjm^ to 
bail by an affidavit as for fo tnuch 
mon^ paid to his ufc. Tayhn. v* 
kiiggins. M. 43 G, a. 469 

4. One who was .difenarged out^^ of 
cullody upon an arreft in a foroier 
a£)tiop, for default of the plaintiff in 
not declaring againft him in time^ 
cannot be hpldrn to fpecial bail, 
under a fecond writ for the fs^e 
caufe of aflipn in fubftance ; the jfirfl 
affidaviFto hold to bail being adapted 
to a demand in trover for goods, and 
the fecond for money had and .,re« 
ccivrd upon a fuppoiiuon that the 
goeds had been fold by the defend- 
ant for the plaintiff, and .the mopey 
received to his ufe. Imlay V. EiUf^ 
Jen, //. 43 G. 3. 309 

AGREEMENT. 

t. An executory agreement for the 
making and putting up of certain 
machines in the party’s houfe is re- 
quired to be (lamped like any other 
agreement^ not being within the ex- 
ception in the (lamp afls in favour of 
agreements, 5cc. /or or relating to the 
^ goods * Buxton V. BedalL 

43 y 303 ^ 

2. A parilh cannot difeharge cbem- 
fclves by any agicemenc with others 
from a liability to do an a^l required 
of them by law. Rex v. The Mayor^ 
t/c. of Liverpool. 43 U, 3. 86 

ANNUITY. 

• Where the grantee of an antiiiity, 
fet afide for a defedive rcgillry, ^ 
brings an a^ion for money had and^ 
received, to recover back the con- 
fideration-money paid for it, the 
grantor may, under a plea of fet-off; 
fet off Che payments made in refpefi 
of fttch annuity, though for more 
than fix years, uolefs the plaintiiF re* 
T t fif 



APPEAL. 


Via 

jHy the ftatute of limitationi. Hicis 
V. f/icisf Af. 43 G. 3. 16 

0. The firft part of a memorial of an 
annuity ftating a bond, by which 
certain perfoni btcame^ bound to the 

S rtantee, may be ex'plained by a 
ubfequent part felting forth another 
bond, in which the firft is recite^ as 
a joint and frvtral bond ; fuch recital 
not being inconfiftent with the pre* 
ceding allegation, but only explain- 
ing what was before left Ihort in the 
dtncription of the fir (I bond. Coan 
V. GibUtt, E. 43 G. 3* 46 1 

3. Where a memorial of An annuity 
omitted to regtfter certain bonds, 
whereby the grantor for whofe life 
the annuity was granted bound him- 
felf to pay the grantee a cert<{in fum 
if he wont abroad In a military ca- 
pacity during three feveral years 
following the grant of the aonnity : 
held that the annuity was thereby 
vacated; and the Court thereupon 
fet afide the warrant of attorney and 
judgment given amongft ocher in. 
flruments for (ecuriiig the annuity. 
Cbawmr v. U^halty, £• 43 G. 3. 

500 

4^ A deed for fecurin^ an annuity 
containing a fiipulation that the 
truftee Ihould permit the grantor to 
take the rents and profits until de* 
fault in the payment of the annuity, 
and that in cafe the annuity Jkould be 
in arrear for fixty days% the truftccs 
might enter and raife fufiicient to 
fattsfy it, and fufFer the grantor to < 
take the overplus from time to time, I 
is not fitufied by a memorial only I 
defertbing fuch deed as containing ' 
tbi njual pavers of entry and dijhejs^ 
and perception o1 the rents and pro- 
fits of the premifer, for better fe- 
curing and efiforcing the payment o< 
the annuity. Dee Enfame n . O' Bryen . 
£. 43 C. 3. 559 

APPEAL. 

z. By f 19 of flat. 13 G 3. c, 78 . 1 
where ao order ol juftices nas been 


assets. 

made for flopping op a road, an ap^ 
peal is given to “ the party grievtd 
** by any fuch order or proceeding 
•'at the next garter Sejpens after 
" fuch'order made or proceedings hadt'* 
iffc : held that the appe.1l mult be 
made to the Quarter Seilions nrxt 
after the order made, without rclcr- 
cnce to any notice received by the 
appellant of iuch order. Eex v. 
the JuJlicet of Stajj'urdfbire, A/. 
43 < 7 . 3. 15 1 

. If upon an appeal lodged againlt 
an order of removal the Sei&ons 
are of opinion that reaionable no- 
tice has not been given by the ap- 
pellant to the relpondent pariAi, they 
cannot difmifs the appeal on the 
ground that notice might have been 
given^ in time, but are bound by 
the dtredtion of the flat. 9 G. 1 . r. 7. 
f 8. to adjourn the appeal to the 
next feflions. Rexv. The Juftices 
of Buchnghumjhirei //. 43 G\ 3. 

34a 

ARBITRATION. 

See Award. 

ARREST. 

1. A defendant in a caufe, attending 

an arbitrator to be examined as a 
wicnefs under a rule of Court, ia 
privileged from arrell, eundo, ino* 
rando, et rede undo. Spence v, Stuart 
Bart. M. 43 G. 3. 89 

2. No adiion will lie for not prewnting 

but permitting and fuffiring the plain- 
tiff' to be arrclled, after payment of 
debt and coils owing to the defend- 
ant, upon a Avric lued rue before 
fuch payment. Malice is the gill 
of all adlicns for injuries of tnac 
nature. Page v. Wiple^ H* 43 3* 

3 * 4 ^ 

• ASSETS. 

Set Administrator, No. 3. 


ASSUMPSIT, 



ASStJMPSir 


Assumpsit. 

Sei Ahnuitvj No* i» 

The defendants gave the plaintiff 
their oivn bilis^ accepted by third 
pcrfonst in exchange for acceptances 
of other bills drawn by them on him ; 
the different fets of which tallied in 
the grofs ainoant« except a few (hil- 
lings in one inttance which was paid 
at the time, in order, as it was ex- 
prelied, /a JiKfJIj rbt imm/aSTion ; and 
except that in two initances out of 
£ve the acceptances fo given by the 
defendants were made payable two 
days before the counter-acceptances 
of the plaintiff : but no ftrefs was laid 
at the time on thefe trifling differ- 
ences. Held that the tranfadion be- 
ing that of an abfolutt exchange of 
fecurities, each party was contined 
to his remedy on thofe fccurittcs, 
and that the law would not raife an 
implied promife in the defendants, 
who had become bankrupts, to re- 
pay to the plaintiff the amount on 
the balance of his acceptances paid 
after fuch bankruptcy. Buckler v. 
Butti vant and White ^ Af. 43 C/. 3. 7?. 
c. A count in affumpfit to the plaintiff 
as executrix^ for money paid by her 
to thcdcKiidant’s ufe, may bo joined 
with another counton promifes made 
to tiic teltatur : for non conftat but 
that Ihc have been compelled 

to pay the money upon an obligation 
by the teilator as furety for the de* 
icndanc Ut a creditor, in which cafe 
the law would raife an affumpfit ii> 
him to reimburfe the ceftator’s effate ; 
and the money fo recovered by the 
cxecDt’ix would be affets. Ord v. 
Fen^ivicA, Executrix » in Error ^ M 
43^.3. IO + 

3. Where the plaintifFlent his indorie 
mere upon a bill at the defjie of the 
drawer, 'out without any privity wiih 
the detendantf (the acceptor,) who 
had himfclf* no coniiocratiun at the 
time forMiuch acceptance; und ih 
dav ii.-fore ttie bill became due the 
deiendant became bankrupt, and 11 


6ti 

was ]mme:^iate1y after taken up bjr 
the plaintiff (the indorfer) out of the 
hands of the indorfee : held that the 
bill being proveable as a debt under 
the defendant’s commiffion, and tl&ere 
being no privity of contradl be^weea 
thefe parties collateral to the bilU 
like the cafe of principal and forecy^ 
nor any promife of indemnity, the 
plaintiff could not recover the amount 
of the bill paid after the bankruptcy 
aoainff the defendant who had ob« 
tained his certificate* HouUv. Bax* 
/rr, Af. 43 6\ 3* ^ 177 

. Where credit was givefi by infur* 
ance brokers in an account delivered 
in by them to an underwriter for the 
premiums rf re-affurances, declared 
illegal by the ftai. 19 G. a. <*^37. 
after which the affured gave notice 
to the brokers not to pay the money 
over to the underwriter, and indem* 
nified them for withholding it ; held 
that the underwriter could not main* 
tain an adtion againff the brokers to 
recover fuch premiums as for money 
had and received by them to his ufe, 
the tranfadlion bethg illegal, and the 
money not having been adiually paxd^ 
but only credit given for it on ac- 
count. Edgar and another^ e(fftgneee 
of Garden^ a Bankrupt^ v. Fooler ^ 
43 3- 22Z 

. A g^^rniffice, againff whom a rcco<- 
very was had in the mayor’s court hi 
foreign auachment after a fummons 
to the defendant there, and nihil rc* 
turned, may protca himfclf by giving 
fuch prvceedingsincvidenceopoti non 
affumprit in an adlion to recover the 
the fame debt brought by the de- 
fendant bfflcw, without proving the 
debt of the plaintiff below, ww at* 
tached the money in bis hands ; al- 
though by the courft of proceedings 
in the miyor’s court bail not having 
been put in, the plaintiff below was 
not obliged to prove the debt to cn- 
liiic himfclf to recover againff ihe 
g^TPifhee. M Daniel v. Hughes, H. 
43 3 * 367 

T I a auction 
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AUCTION. 

!• Where the agent of the owner at 
an aaAion for the fate of an eftate 
pot it op in fo many lots at certain 
prices, and no perfon bidding for 
the fame, he put it up again in fewer 
, loti at other certain prices ; and (till 
no perfon bidding, he put it up all 
together in one lot, at a certain 
price ; and on no perfonS bidding the 
eftate was withdrawn from Tale : 
held that this is net a bidding of the 
owner by an agent, fo as tp fobje^t 
the party to the auAion duty for 
want of a notice in writing to the 
audioneer (previous to the au^ion) 
of fnch agency as required by flat. 

r. $6. and aSC. 3.r. 37. 
in order to excufe the owner from 
the payment of the audlicm duty. 
Crjg/i V. Cri/jp, //. 43 C* 3. 337 

AWARD. 

f. Where the leflbr of the plaintiff and 
the defendant in eje^lnienc had be- 
fore referred their right to the land 
to an arbitrator, who had awarded 
in favour of the Icffor, the award 
concludes the defendant from dif 
puling the Icffor^s title in an adlon j 
of ejeAmcnt. Doc ci. Morris a 4 ui 
mother v. PrcJTrr^ A/, 43 fr. 3. 
a. If an arbitrator profeO to decide 
upon the law, and he miftako ii, 
the Court will fet alide the awau], 
although the arbitrator’^ reafons do 
not appear upon the fa^:; of the 
award, but or.ly upon another paper 
delivered therewith. So it ft-cins it 
would be if fuch reafons appeared in 
any other authentic manner to tiw 
Court. Kent V. Eijhh and ethers^ M, 
43 G. 3. ^ iS 

3* The Court have jurifdidion in the 
cafe of an award under the flat. 9 if} 
10 //^ 3. c . I though the fubnni- 
lion bond were to make the awar^ a 
rule of Court, inftead of the 
m^jSon. Pediej v. fVe/maeotp E- 

430.3- 6^3 


BAIL. 

See Affioatit to hold to bail 
Practicb, No. 15. 

1. Time enlarged for bail to furren- 

der a bankrupt under examination* 
Mflude V. youettt M. 43 G. 3. 145 

2. B. have power to bai! in difere- 

tion in all cafes of felony, as well as 
other offences. Rex v. Marks ^ Mm 
43 G. 3. 163 

3. One, who was committed to Ne-w- 

gate by commiflioners of bankrupt 
for not anfwering fatisfaclorily to 
certain qucllion^, muft, for the pur- 
pofe of being furrendered by his bail 
sn a civil fult, be brought up by ha- 
beas corpus iffued on the crown fide 
of the court, on which fide alfo muft 
be taken the fubfequent rule for his 
furrender in the adlion, his commit- 
ment pro forma to the niarlhal, and 
hi> jccommitrneiu to charg- 
ed with the fevcral matter... TayloPs 
enfi^ il, 43 G. 3. 231 

4. Where, after due notice of rcnvler 

of the principal, the plainiiff llill 
proceeds againit the bail in the aflion 
of debt upon the recognizance, bc- 
caufc no otFer war. made by ihem to 
pay the colts in the fuit again ft them, 
nor any ru’e obtained by them to 
flay proceedings in thcadfion againlt 
them on payment of colli ; hi-ld the 
rubfcquenc proceedings irregular, be- 
ing contrary to ihe rule of court 
Trin, I Ann. wh'r. hfays that on Inch 
notice of renvicr all further proc^^cd- 
ings againft the bail iball ctafc. 
Bjine V. Aguilar t //. 43 G 3. 306 

5. t Jne w ho was difeharged out of euf- 
tody upon an arreft in a former ac- 
tion, f.-r default of the plarntilF in 
rot declaring 3g:;inll him in time, 
cannot be holcen to Ipecial bail un.> 
der a fecond writ for me fame caufe 
of a^ion in fub.*ance ; the firli afti- 
davit to hold to bait being adapted 
to a demand in trover for goods, and 
the fecond for money had and re- 
ceived, upon a fupp.^iicion chat the 
goods had been fold by the defend- 
ant 



BANKRUPT. 


ant for the plaintiff^ and the monev 
received to his ofe- Imlay v. ElU/ 
/en^ H. 43 G. 3. 309 

6 . Upon a writ of error fued out by 
the priDC'pal afierthe bail are fixed 
and proceedings again 11 tlum in fcire 
Ucias^ the Court uill only Hay pro 
ceedini:^ a^aiiWl the bail pending the 

' writ of error on the terms of the 
hai1% undertaking to pay the con- 
dc mnaiiori money and the coils of 
the Icire and, (if it be a ca<c 

in which tiure is no bail in error,) 
to p'iy the ceils alfo of the writ of 
error if jud^merii lliould be afiirm- 
ed, Hiti'hanun v. Aiders and ami her ^ 

E . 136’. 3 - , . . 546 

7. If tac (ecnnd writ of fcire ficias be 
in prop'-T tim- on the file in the Ihe- 
riff's office, t)iat is /ufiicicnt to war- 
rant pioceeJings againlt the bail, 
though it wtre not entered in the 
fcire far.i.is book in the flicrift *s of- 
fice, which is merely a privarc book 
for his convenience. lli:yiKi(.tid , 
V. Rennard and ancther, E. 43 G. 3. 1 

57<j1 

BANKRUPT. 

iStv .Assumpsit, No, 1. Bail, No. 3. 
Bills of Kxchangp, No. 1. 

bjOPiMNG IN rRANSirU. 

|. In an n by the aflignee of a 
bond given to the Lord Chancellor by 
the petitioning creditor of a bank- 
rupt under the Hat. jG. 2,e. 30. 
^.‘23. (arid which was alfigncd by 
the Lord Chancellor to a crcJitfir ot 
the bankrupt, on the ground of the 
commiiTion having been fued out 
frauduieiitly) j wherein the defend- 
ant by his plea fet forth the 
Lord Chancellor’s order for the af- 
fi^nmenc; whereby it app'-’arjd that 
he had prcvioufly ordered a certasn 
reccivtrd by the defendant of the 
bankrurt, to be refunded, and fur- 
tbir ordived the bond to be adigoed 
to the plaintiff^ and the coHs of the 
petition to be paid by the defendant ; 


and then the plea averred pajmint 
before the fuing out of the plaintifF*a 
writ of the particular fum fnentioned» 
and the coils, in fatisfa^hn of the 
damages fuHained by the bankrupt's 
eHaie ; and that neither the plaindiF 
nor the bankrupt’s ellate had fuf* 
fatned any other damage ultrd the 
fums fo paid to the plaintiff : held 
fuch plea to be no anfwer to the ac* 
tion ; for by fuzh order of the Lord 
Chancellor muH be undeiHood that 
the whole penalty of the bond was 
affigned to the phiintiff as creditor 
and aflignee of the eflate under a 
fecond commiflion, (and the party 
grieved by the firil fraudulent com- 
miflion), by way of fatisfaAion in 
damages for the injury Qiftained. 
But it was alfoconlidered to be com* 
petent to the Lord Chancellor to re* 
view the former order, even after 
judgment for the plaintiif for the ' 
whole penahy, and to diredk the 
whole or any part of fuch penalty to 
be applied accordingly. Smitbey v. 
EJmonfon^ 717 . 43 G, 3. 23 

Jt feems that fuch a bond is not 
%vi;hiti the Hat. S tfT 5 7 #^ 3, r. li. 
f by which a jury is to aflefs da- 
mages; becaufe by the Hat. 5G. 2, 
r. 30. the damages are to be afeer* 
tained by the Lord Chancellor; al- 
though he may afliil his confcience 
by directing an inquiry before a 
Mall^rr or an iiluc at law. ib. 

3. 'rime enlarged for bail to furren- 
der a bankrupt under examination. 
Maude V, fa-weft, AT. 43 G. 3, 145 

4. Where the piairtiH'lent his indorle- 
ment upon a bill at the defirc of the 
drawer, bui without any privity with 
the attendant, (the acceptor,) who 
had himfelf no confideration at the 
time for fuch acceptance; aod'the 
day before the bill became due the 
defendant became bankrupt, ,and it 
was immediately after taken up by 
the plaintiff (the indorfer) out of the 
hands of the indoffee : held that the 
bill being proveable as a deist under 

Tti th« 
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ihedefendant’c €Oinfniflion,afid chei'e 
being no privity of concraA between 
thcfe parties collateral^ to the bill, 
like the cafe of prioctpal and furecy, 
nor any promife of indemnity, the 
plaintiff coaid not recover the amount 
of the bill paid after the bankruptcy 
againft the defendant, who had ob* 
tained his certificat?* /Jeuli v. 

//r, Af. 43 6. 3* 177 

/ One who had committed a fecret 
aA of bankruptcy procures the de- 
fendant to lend hhn his acceptance, 
and as a fecurity pledges the leafe of 
bis houfe ; and having drawn the 
bill payable to his own order, in* 
dorfes it to the plaintiff for a valu- 
able confideration. without notice of 
his Bankruptcy^ : held that, in an ac- 
tion by the plaintiff, as indorfee. 
againfl the acceptor, the latter could 
not defend himlclf on the ground of 
the drawer’s bankruptcy at the time 
of fuch indorfemenc. or becaufe the 
aflignces had withdrawn from him 
the leafe deported as a fecurity. 
jtrden V. Watkins^ /f. 43 G. 3. 3 I7 

6. Where time is to be computed 
from in lA done, the day on which, 
fuch aA is done is to be included 
in the computation. Therefore, 
wherotheflat. %\Jac. r« c ig./.z, 
ynaAs that a trader lying in prifon 
two months (/. r. two lunar months) 
after an arrcil for debt (hall be ad- 
*judged a bankrupt, that includes the 
day of the arreA. GloJJiagtQn and 
0 tbirs, ^JJignm of Dickey a Bankrupt ^ 
V. Rawiinj, H. 43 G. 3. 407 

BARON and feme. 

See Husband and Wife. 

BASTARDY-ORDER OF. 

S^vO&D&aoF Justices. 

BILL* OF EXCHANGE, See. ) 

• The defendants gave the plaiotiff 
their own bills, accepted by third 


perfons. in exchange for aeeeptancea 
of ocher bills drawn by them on him» 
the different fets of which tallied in 
the grofs amount; except a few 
(hillings in one inftance which was 
paid at the time, in order, as it was 
exprelTed. to finijb the traiefa&ion% 
and except that in two inftances out 
of five the acceptances fo given by 
the defendants were made payable 
two days before the counter- accept- 
ances of the plaintiff, but no ftrefs 
was laid at the time on thefe trifling 
differences. Held that the tranfac- 
tion being that of an ahfolute exchange 
of fecurities.each party was confined 
to his remedy on thofe fecurities. 
and that the law would not raife an 
implied promife in the defendants^ 
who had become bankrupts, to repay 
to the plaintiff the amouiit on the 
balance of his acceptances paid afcec 
fuch bankruptcy. Bucklers* ButtU 
wnt and Wbite^ M. 43 6. 3. 72 

Where the plaintiff lent his indorie- 
ment upon a bill at the defire of the 
drawer, but without any privity with 
the defendant, (the acceptor.) who 
had himfeif no confideration at the 
time for fuch acceptance; and the 
day before the bill became due the 
defendant became bankrupt, and it 
was immediately after taken up by 
the plaintiff (the indorfer) out of the 
hands of the indorfee : held that the 
bill being proveable as a debt under 
the defendants’ commiffion. and 
there being no privity of contraA 
between thefe parties collateral to 
the bill, like the cafe of principal 
and furety. nor any promife of in. 
demnicy, the plaintiff could not re« 
cover the amount of the bill paid 
after the bankruptcy againfl the de- 
fendant who had obtained his certi- 
ficate. I/eu/e V. Baxter^ 

177 

3. One who had committed a fecret 
aA of bankr.uptcy procures the de- 
fendant to lend him his acceptance, 
and as a fecurity pM^et the fea/e of 

bis 
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bis hoafe; snd having drawn the 
bill payable to his own order, in- 
dorfes it to the pliilntifF fora valuable 
coniideratiojp, without notice of hts 
bankruptcy : held that, in an aflion 
^ by the plaintift, as indorfee, againft 
the acceptor* the latter could not 
defend hin^fclf on the ground of the 
drawer’s bankruptcy at the time of 
fuch indorfement, or becaufe the 
affignres had withdrawn from him 
the leafe depofited as a fecurity for 
his acceptance. ^rJen v. Watkins^ 

H. 43 , 3*7 

4. An action lies by the indoriee 
againft the iudoifer upon a bill of 
exchange immediately on the non* 
acceptance by the drawee, though 
the time for which the bill was 
^ drawn not elapfed. Ballin^alls 
y^GloJl^r^ E. 43 3. 481 

BOND. 

Annuity, No. 3. Husband 
AND Wife. 

I. In an aflion by the afljgnees of a 
bond given to the JLord Chancellor 
by the petitioning creditor of a bank* 
rupt under the flat* 5 G. z. r. 30. 
/I 23. (and which was aiiigned by 
the Lord Chancellor to the creditor 
of the biiikrupt on the ground o( the 
commiflion having been fued cut 
fraudulently,) wherein the defendant 
by his plea fee forth the Lord Chan- 
cellor's order for the aflignmenC; 
whereby it appeared that he had 
previoufly ordered a certain/um re- 
ceived by the defendant of the bank- 
rupt to be refunded, and furthir or^ 
4 %rid the bond 10 be afCgned to the 
plaintiiT, and the coils of the peti- 
tion to be paid by the defendant } 
and then the plea averred 
before the fuing out of the plaintiff’s 
writ of the particular fum mentioned 
and the cofts, iu /atitfaSiivn of the 
iamaga fuftained by the bankrupt’s 
cllate ; and that neither the plainriflF 
or the bankjrupi’s cilate had fiiftam^ 


ed ar^ other damage ^fra the Aims 
fo paid to the plaintiff: held Atch 
plea to be no anfwcr to the aAion y 
for by fuch order of the Lord Cnan* 
cellor muft be underftood, that the 
whole penalty of the bond waa af* 
iigned to the plain tift*, as creditor 
and ai&gnee of the eftate under a 
fecond commiflion, (and therefore a 
party grieved by the firll fraudulent 
commiflion), by way of fatisfafitoii 
in damages for the injury fuftained. 
But it was alfo confidered to be 
competent to the Lord Chancellor to 
review his former order, even after 
joclgmetlt for the plaintiff for the 
whole penalty, and to dire A the 
whole or any part of fuch penalty to 
be applied accordingly. Smithy v* 
Edmonjkn^ M. 43 Gra. 3. . %% 

2. It feems that fuch a bond is not\ 
within the ftat. 8 dr 9 W. 3. r. if. 
/ 8. by which a jury is to afleft ^ 
damages ; becaufe by the ftat. sG.a^ 
r. jo. the damages are to be 
tailed by the Lord Chancellor | 
although he may aflift his confcience 
by direAing an inquiry before a 
Mailer, or an ifTue at law. ib. 

3. The hufband having taken a bond 
conditioned to pay his wife an an- 
nuity by the obligor, the latter can- 
not without the alfent of the hu/band 
agree with the wife to difeharge 
bimfelf from future payments of the 
annuity for a certain period in con- 
fideration of bis difeharging certain 
debts of the hufband ; but the huf- 
band may not with Handing fee for 
the arrears of the annuity when due* ' 
Brown V. John Bin/on^ H. 43 (#. 3. 

33 * 

4., Where a bond by reciting that 
B. intended to open a baidcibg fic« 
count with C.* />., and ff. as hia 
bankers, waa conditioned for pay- 
ineni to them of all fums from time 
to time advanced to B. ai the bamk^ 
ing^heufi of C., /)., ami £. : held 
that on C.*a death fuch obligation 
ccaled, and did mu cover future ad- 
T 1 4 vancea 



mt BV-LAW. 

vancfs made after another partner 
was taken in ; and that B » who was 
indebted to the houfe at C.*s death, 
having afterwards paid oiF the ba- 
lance which was applied at the time 
to the old debt incurred in C.’s 
lifetime, jf, was wholly difcharged 
from his obligation. ^ Strange and 
§lbers,/uf minting partners of Wal^wyn, 
lr. Lii^ £• 43 G. 3. 484 

BRIBERY. 

See Witness, No. 4. 

BURNING. 

The burning of a mill boufe^ not parcel 
of any dwelling-houfe^ is not felony 
within the ftat» 9 G. 1. e. 22.. which 
gives a* remedy to the party grieved 
againft the hundred, though within 
the flat. 9 G. 3. which omits the 
remedial claufe. Htles v. The In* 
habitanti of the Hundred of Sbre-vf 
, iMrjt £. 43 G. 3. 4S7 

BY-LAW. 

A by-law altering the qualification of 

E erfons to be taken as appreniices 
y the members of a corporation, in 
order to acquire their freedom by a 
certain fervitude, is not warranud 
by a cuHom in fuch body, wh'ch 
' claimed by preferiptipn to make by. 
laws regulating the number of per* 
fons to be taken as apprcmicc?. 
JJex V. Ta/ffenden, M. 43 G. 3. 186 

‘ CASES explainedt queftioned^ or de^ 
nied^ 

Bofon Va Sandford - 69 

Britton Cole - • 113 

Brooks V. Sogers • 8a 

Doekt V, Strutt • - 123 

Bifiber }t. Lano • •• 372 

. Heppel V* King • • 606 

BtmU V. tBiggim - 8a 

llfiraol ?• Dmgleu I71 


. CHARTER-PARTYa 

challenge. 

See Duelling. 

CHARTER-PARTY. 

1. Where a charter-party of affreight- 

ment provided that in cafe of the 
** inability of the ihip to execute or 
** proceed on the fervice,” certain 
perfons Ihould be at liberty ro make 
fuch abatement out of the freight as 
they fliould think reafonable : held 
that an inability of the ihip to pro- 
ceed to fea for want of men to navi- 
gate her was within the provifO} 
although fuch want of men proceeded 
from the ravages of the imall pox 
amongil the original crew, the death 
of fome, and the defertion of others 
from fear of the diftemper, and an 
impoflibillty of procuring others on 
the (pot in their room. Beatfon v. 
Schankf Hih 43 G. 3. 233 

2. A trader in England charters a (hip 

on certain conditions for a voyage 
to RulTia, and to bring goods home 
from his corrcfpondenc there, who ac» 
cordingly ihips the goods on account 
and at the ri/k of the freighter, and 
fends him the invoices and bills of 
lading of the cargo; held that the 
deliveiy of the goods on board fuch 
charter cJ fliip docs not preclude the 
right of the confignor to flop the 
goods while in tranfitu on board the 
fame to the vendee, in cafe of his 
infolvency in the mean time before 
aAual delivery, any mere than if 
they had been dehveicd on board a 
general fhip for ihc fame purpofe. 
And a demand of the goods having 
been made by the agent of the con- 
figner, upon the captai: , before they 
were unloaded ; after which he de- 
livered them to the aflignecs of the 
vendee : held that the confignor 
might maintain trover againft the 
afllgnees. Bobtlingk and others v. 
It^lis and others, a^gnees of Crane, a 
bankrupt, //. 43 Geot 3. 3S1 


CHURCH, 



COALS. 

CHURCH. , 

1. Where a reAor was cited in the 
epifcopal confillorial court to (hew 
caufe why the ordinary (bould not 
grant to a pariihioner a faculty for 
flopping up a window in a churchy 
againd which it was propofed toeredl 
a monument, to the granting of 
which the rcdlor difl'ented, notwith- 
fianding which the court below were 
proceeding to grant the faculty with 
the confent of the ordinary : held to 
be no ground for a prohibition, but 
mere matter of appeal if the reAor’s 
reafons for diflenting were impro- 
perly over-ruled. Bulwir^ Clerk, 
V. Ha/e, //. 43 G« 3* 217 

COALS. 

I. In March i8oz the ilat* 3 G, a. 
r. 26. / ] 3, giving a penalty againft 
dealers in coali within the metropolis 
and ten miles round for not julHy 
meafuring coals fold by the chaL 
dron, according to the lawful bulhel 
direded by the fiat, a 2 jlnn* Jl^ 2. 
r. 17. y- II- was a fubfilling law: 
and held that evidence of fuch coals 
proving Ihort upon re-meafurement 
was admiifible to prove the charge 
of their not having been jufilj mea^ 
fureJ. But Whether the (latute 
3 G* 2. r. 2t>. were a fubfiftiiig law 
after ^uly 1802, when the ftat. 
26 G. 3. c, ic8. was revived by the 
flat. 42 G. 3 c. 89? H^arren q* /. 

V. IVindle, //. 43 6. 3. 20*5 

A dealer in coals by the chaldron 
who fold to another hy the chaldron 
a certain quantity as and for 10 chal* 
drons of coals pool mcajure, without 
juilly meafuring the fame with the 
Jawittl bufhcl of Qjecn Anne, is Ha- 
. ble to the penalty of 50/. impofed 
by the t3th fed. of the ftat. 3 G. 2. 
r. 26. upon filch defaulters who fell 
coals by the chaldron or lejfer quantity 
without meafuring them. Parijh 
aui turn V. Thomp/on^ £, 43 G. 3. 

S^5 


CONDITION. tfif 

COMMITMENT. 

Though a warrant of cODinitmeiit tat 
felony be ioformfl. yet if the oorpna. 
deliAi appear in the depofidons 
turned to the court, they wU^ not 
bail but remand the prifoner*. Ru^ 
V. Gtergt Markt and tibtrs, 

43 G. 3. ^ 157 

And this is now done by makinf 
out a new and regular warrant M 
commitment, ib* 

CONDITION. 

. Where a charter-party of affreight* 
menc provided that in cafe of the 
** inability of the (hip to execute or 
proceed on the fervice/’ certain 
pewfons (houid be at liberty to make 
inch abatement out of the freight as 
they (houid think reafonable: held 
that an inability of the (hip to pro** 
ceed 10 fea for want of men to navi- 
gate her was within the provtib, al- 
though fuch want of men proceeded 
from the ravages of the fmalUpox 
among (I the original crew, the death 
of fome, and the defertion of others 
from fear of the dillempcr, and an 
iinpoffibility of procuring others on 
the fpot in their room. - Beat/on v 7 
Schank and others, //. 43 G. 3. 233 
. In an a£lion againft the hundred on 
the ftat. 9G.i. r. 22. lor damage fuf* 
tained by the wUfuI burning of the 
party’s barn, it is a precedent condi* 
tion that the party grieved (houid, 
within the time limited, give in his 
examination upon oath before a magU 
ftrate, whether or not he knenb the of- 
fender or offenders, qx any oft hems end 
an examination on oath, in which the 
party only fwore chat he fuf^od 
that the fa£l was done by fomo perjbm 
or perfons to him unknown, is not fuf- 
ficient within the ftatuce; (till le(s 
in fupport of an averment in the dc* 
claracion, that he gave in fuch exa- 
mination, &c. in ased which it ap^ 
peared that the plaiutstf did not know 
the ptrfoo or perfons who committed 

ibo 
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^l8 CONSIGNOR. Stc. 

the fa£l. For non conftat bjr the 
terms of fuch examination that the 
plaintiflF did not know Tome of the of- 
fenders if there were feveral. Thur- 
itll V. th$ Inhabitants ef tht Hundred 
ef Mutferd and Lotbiuglatsd in tht 
'Ctnnty of Suffolk, H. 43 G. 3. 40O 

CONSIGNOR AND CON- 
SIGNEE. 

Jicr Stopping in TaANSirv. 

. Where the confignor of goods 
abroad advifed the confignee by let- 
ter, that he had charteied a certain 
Ihip on his account, and inclofed 
him an tnvoitt of the goods laden 
on board, which were therein ex- 
prefled to be for account and of 
the confignee. and alfo a bill of lad- 
ing in the ufual form exprrfling the 
delivery to be made to order. &c. 
he paying freight for the fedd goods 
according to charter >partj } and the 
letter of advice aifu informed the 
confignee that the confignor had 
drawn bills on him at three months 
for the value of the cargo ; held that 
the invoice and bill of ladiifg fent to 
the confignee. and the delivery of 
the goods to the captain, veiled the 
property in the coniignee. fubjeA 
only to be develled by the confign- 
or's right to flop the goods in tran- 
iitu in cafe of the infolvency of the 
other. And the conlignor’s agent 
having obtained poflVffion of the 
cargo under another bill of lading, 
and having refufed to deliver it up 
unleis the confignee would make im- 
mediate payment, which be declined 
doing, but offered his acceptances at 
three months -in the manner before 
ftipolated t held that the confignee 
might maintain trover agsintl fuch 
agent without having tendered pay- 
ment of the freight cither to him or 
the captain, the defendant having 
poffeffed himfelf of thp goods wrong- 
fully. Wally V. Montgosnerj, E. 

43 <?- 3 * 5*5 


CONVICTlONp 

la A conviAion on the Ath feA« of th# 
fiat. 5 JlttM. Cn 14. tor keeping a 
dog and gun to kill game, without 
being qualified, tnuft be made with- 
in three months after the offence 
committed; and if the hearings of 
the matter be adjourned over that 
time* though with the confentof the 
defendant, a convidion afterwards is 
bad. Rex v. 7a//r^, £. 43 G. 3. 

467 

2. One may be conviAed on the fiat. 
28 Ga 3. Cm 57. as the Jriwr of a 
ftage coach, for permitting and fuf- 
fering beyond the proper number of 
perfons to go upon the roof of it; 
although he be not ftated to be m 
driver employed by the owner, and 
although he did not appear nuhen 
/ummoned before the magilirate ; in 
which cafe the ad fcA^ of the aA 
dircAs that the owner fliall te Ue^tle 
to the penalty thereby laid on fuch 
dri%er. R^pc v. Barker^ B. 43 Q. 3. 

504 

COPYHOLD^ 

Under a grant by copy of cour^roll 
of a reverfionary efiatc to A. 
(who had before a life-eflate in. the 
premifes) habendum to him /or tbo 
li*vis of B. and C 9 his grandfons, 
during the life of either of them longeft 
li^vingf fuecejpwlyg according to tne 
CDilom* &c. referving a heriot and 
6/. rent; A. alone takes the legal 
eiUte in reverfion, and not the celtuy 
que vies ; there being no cufiom to 
enable them to take; although they 
we^e ftated to be admitted tenants, 
in reverfion. 

And though in confideration of the 
fine paid by the grandfather, the 
lord fuffered the firft in fucceffion of 
the ceftuy que vies to enter as te- 
nant upon the death of his grand- 
father» and received the 6/. rent 
from hijn till his death; yet he not 
dying feifed of the legal e^te* hia 

widow 
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wdow could not claim her free 
bench according to the cuftom. 

Nor did fuch receipt>of rent from the 
ceRuy quo vie conftituce a tenancy 
from year to year, fo as to entitle 
his widow to notice to quit, the rent 
not being received as between land* 
lord and tenant, but attribucable to 
another coniideration. Right d- Tht 
i)ean and Chapter of Wells v. Barden ^ 
H. 43 G. 3. 260 

CORPORATION. 

See By-Law, Quo Warranto, 
Information in Nature of 

The major part of an integral part of 
the corporation whofe attendance 
required at the cleAion of officer^ 
being gone, it operates as a diifola- 
tion of the whole corporation, which 
has thereby loit the power of hold- 
ing corporate aflemblies for the 
purpofe of filling up vacancies and 
continuing ittelf. Rex v. Stenuart 
Rex V. Aft/ri/, ff. 43 G« 3. | 

COSTS. 

1. The flats, •fjac. i. c. 3. and ai 

Jac^ I. c. it.f 3. giving double 
colls to parifh officers fued, dec. ex- 
tend not to adions againll them for 
non-feazance, fuch as the non-pay- 
ment of money laid out for the | 
fupport of one of their paupers by 
another parifli into which he went ; 
and for which an adton^f aflumpfic 
was brought againll them, jit tins 
and others v. Banwell and another ^ 
M. 45 G. 3. 92 

2. No colls can be awarded on pro- 

hibition againll executors, againll 
whom judgment was obtained on 
demurrer, upon a qoellion. Whe- 
ther they were entitled to a general 
or limiiid probate? Scammel and 
others V. WiUtinfon and another^ M, 
43 G. 3. 202 

g. Under the flat. 8 dr 9 AT. 3. r. 1 1. 
f 4. it is difgretionary in the judge 


l^fore whom the trial is had to cer« 
tify or not, according as it appears 
to him under the circumftances 
proved, that the trefpafs Was o/was 
not nssilful and malicious. And the 
judge having declined to certify in e 
cafe where notice was given by the 
wife of the plaintiff to the defendant 
not to enter the locus in quo in his 
cart, there being no road there; 
notwithilanding which the defend* 
ant perfifled in going on for the 
purpofe of viewing more convent* 
ently the turning in of fome cattle in 
afiercion of a difputed right of com- 
mon in an adjoining inclofure of the 
plaintiff’s, which right was found 
for the defendant ; on a juflifica- 
liofi pleaded, the court refufed to 
interfere. Good v. Watkins, IT. 

43 ^- 3 - * 495 

COVENANT. 

Ste Condition^ No. i. 

One of three joint covenantors give* 
a bill of e.\change for part of a debt 
fecured by the covenant, on which 
bill judgment is recovered : held 
fuch judgment to be no bar to an 
adion of covenant againll the three ; 
fuch bill, though ilated to have been 

f ’iven for the payment and in fatif. 
aflioD of the debt, not being aver- 
red to have been accepted as fatif. 
faAion, nor to have produced it in 
fa£l. Draie, Clerk, v. Mitchell amd 
others, ff. 43 G. 3. . 2jl 

. The feller covenants to the pur- 
chafer of an ellate that he lhaU en- 
joy and receive the rents. Set. with- 
out any a£lion, &c. or iDteirupcion 
by the feiler or thofe claiming from 
him, or fy, through, or •with hit or 
their aSt, meant, oepault, i^e. : 
held that a breach w.s well affigned 
in reiped of certain quit-rents in 
arrear before and at the time of the 
conveyance, chough not Aa ed to 
have accrued while the feller was 

tenant 
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tenant of the premires. Hovsa v. 

JB. 43 Gto . 3. 491 

DEED. 

Sn Stamf* No. 2. 


DEVISE. 

Where by the dubious ufe of the 
word family^ (viz. •• brother and fif- 
tcr’s family*") in a will, the teftator 
having had two fifters. one of whom 
was dead» leaving children, it could 
not certainly be colleiled to what 
perfons he meant to apply it i the 
heir at law is entitled to cake. Doe 
d. Haytef v. Joinville and others » M, 
43G. j. *72 

n. One devifes to his natural fon, and 
in cafe of his marriage with certain 
perfons, or his dying without iffuc, 
then to his nephew for life, and after 
his deceafe, then for and amongil 
fucb per/an and per/ons» his and their 
heirs, &c. as Jhall appear and can be 
prowd to be his next of kln% in fuch 
proportions as they woaid^ by virtue of 
the ft at ate of dsftrihutionst have hten 
entitled to his per/onal ejiate if he kad 
died inteftate : held, that ihediftribu- 
tion was to be made amongil thole 
who were the teftator's next of kin 
at the time of his deaths though the 
nephew, to whom a prior lifc-elKne 
was given, were one of them. Doe 
d. Garner and Ballantine s. Lav:f n 
and others^ //. 43 G. 3. 2 78 

3. Where one leifed in fee of real cftaie, 
by her will firft made a difpofition of 
her real eftate to two perfons for life, 
referving a rent- charge out of the 
fame, payable firft to her uncle for 
life, and then to her heir at Uw/4»r 
-life^ which, together with the re 
pairs during the term, Ihould be con- 
fidered as his rent for the faid farm 
and afterwards (he proceeded to 
make a difpofition of her perfonai* 
property, and then bequeathed and 
devifed all the reft, refidoe, and 


remainder of her iffects where*, 
foever and whatfoever, and of what 
nature, kind, or quality foever, (rx- 
cept her wearing apparel and plate) 
to certain nephews and nieces, to be 
equally divided between them by her 
executors:** held, that the reverfion 
in fee in the real eilace did not pafs 
by the refiduary claufe, but de« 
feepded to the heir at law ; althcMigh 
he had a rent-charge devifed to him 
for his life out of the fame efiate in 
the hands of the tenants for life. 
Camficld V. Gilbert % £• 43 G. 3. 516 
4. Devife to a truflee to receive and 
pay the rents and profits for the 
maintenance of a feme covert, 
and the ifTue of her body, during her 
life, and after her deceiife, upon truft 
for the ufe of the heirs of the body of 
their heirs and alTigns for ever, 
vjitbout regard to feniority of age or 
priority oj birth ; and in default of fuch 
ijjue^ to the ufe of the right heirs of 
the tefiatrix: held that took only 
an ellate for life, and that the heirs 
of her body took as purchafers and 
as joint tenants ; and therefore that 
the cldett Ion of dying in her life- 
time, his cldeli Ion c«:uld not take 
eiiher the whole as heir of the body 
of 1.9 , or a part as heir to his father. 


Doe d. tlallen v. Ironmonger, £* 43 

3 - . 533 

. Under a devife to jf. far life, w/rtf- 
out imfea'hment of nvafte^ and njuith a 
poiier of Jointuring ; remainder to the 
ilfue male of b -dy and ihcir 

heirs ; and in default of fuch i£ue to 
B. for life, without impeachnv^nt of 
walle and with potver of joiniurirg ; 
remainder to the iffuc male of 
body and their heirs for ever : with 
a provifo^ that in cafe A, or jS. 
Ibould become poffeffed of any other 
collate, and be obliged teJ change his 
name, that he (hould have the option 
which to tike, but not to take both 
ellates, but that one of his ellates 
ftiould go to the other of his nephews s 
remainder and refidue of ' the teila- 

tor’s 



DUELLING. 

tor’s eftate to A. in fee : held A. 
who had no child till after the death 
of the teftator, took an eftate tail 
under the hrft devife, and that a re- 
covery fuffered by him after the birth 
of a fori was good. Frank v. Stavin^ 

43 3 - 54 ^ 

6. One devifed a rent^charge to 

wife for life, together with the in- 
cerellof i20o/.; and after her de- 
ceafe devifed the rent-charge to truf^ 
tees and their heirs^ to ieli and dlf- 
pofe of the fame, and diftribute the 
purchafe money amonglt certain per- 
Ions: «ind after giving a few fmall 
legacies, he dired^ed his houfeholii 
goods, &c. to be fold ; and the 
money artfing from the fale of the 
rent-charge, and from his houfehold 
goods, dec. a/tii from all other his 
ijiate and ejfeds of *whnt nature cr 
kind foewr and ‘tvherejoewr^ he di- 
redeo ihould be Aril liable to the 
payment of legacies and tiie rcii.luc 
to be divided into certain parts, 
which he bequeathed to certain per- 
fons; with a provifb that the receipt 
of the truilees to a purchafer of tiie 
rent-charge ihould be.fuAicient with* 
out feeing to tne application of the 
purchafe* money : and then he ap 
pointed the faid truilees and his wife 
his executors : held that the truflee? 
did not take I’lc legal ellatc in the 
real property of the deviior. 

V. Ke/tvtorthy, £• 43 G. 3, 55 - 

DUELLING. 

If one kill another in a deliberate dn-'l, 
under provocation of charges againfl 
his charader and condud however 
grievous, it is murder in him and in 
his fecond : and therefore tne bare 
incitement to 6ght, though under 
fuch provocation, is in itfelf a very 
high mifdemeanor, though no con< 
fequence enfue thereon agalnft the 
peace. R. v. Rice, E. 43 G. 3. 


EVIDENCE. 

Eir— ISLE OF. 

A writ^ of fieri facias, direfied in the 
firft inftance to the bailiff of the Itte 
of Ely out of B. R. is erroneous 
and void, apd the bailiff executing 
the fame is guilty of a trefpafs againft 
the party wbofe goods are taken in 
execution. The bifhop of Ely has 
not a palatinate jurildidion within 
the i(le, though exercifing jura re« 
galia there. Procefs iffued out of 
the courts at Wtfiminfter into the iOe, 
goes in the firft inftance to the Iheriff 
of CambrUgeJbire, who thereupon 
iffues his mandate to the bailiff of thd 
franchife Grant v. Baggi andothon^ 
ilf. 43G. 3. 128 

EJECTMENT. / 

iV/:/ A ward, No. i. Copyhoz.d. 

Ejcdment may be brought by a mort- 
gagee, without giving notice to quir, 
ugainft one who was let into poffef. 
fion as tenant from year to year by 
the mortgagor, after the mortgage 
made to the original mortgagee, but 
before the/ affigninent of it to the 
Itubr. Thunder d* If^awr V. Bet* 
ebtr^ E. 43 G.3. 44^ 

ESTOPPEL. 

If a verdid be found on any fad or 
title, diltiiidly put in iflue in an ac- 
tion of ircfpaE, fuch verdiA may be 
plcadi d by \vr,y of elloppelin another 
adion between the fame parties or 
their privies, in refped of the fame 
la :l or title. Outram v. Mon^umd^ 
H. 43 C. 3. 

EVIDENCE. 

See Iksurancb, No. 3. 

, Where the ieflbr of the pUintiff'and 
the defendant inejcAment had before 
referred their right to the land to an 
arbitrator, who bad awarded in f,. 

• voar of the leilpr. the award eon* 

cladea 



EVIDENCe. 


FIXTlJRES* 


clodei the defeDdenv from difpiiting 
the leflbr’s title in an attion ot ejeA. 
meat. Dee d. Morris and. others v. 
Roffhi M. l. 15 

3 . here the law prefumes the alHr* 
jnatire of any fad,, the negative of 
fuch faA muft be proved by the par. 
ty averring it in pleading. So where 
any aA is required to be done by one, 
theomilGon of which would make 

' him guilty of a criminal nt-gled of 
duty* the law prefumes the allirma* 
five, and throws the burde;n of prov- 
ing the negative on the party who 
infills on it. Therefore where a 
plaintiiFdeclared that the defendants, 
who had chartered his Ihlp, put on 
board a dangerous commodity, (by 
which a lofs happened,) nuithout due 
wtiee to the captain or any other per. 
fen employed in the navigation, it 
lay upon him to prove fuch negative 
averment. And it being (hewn that 
the commodity was delivered^ by the 
defendants* officer, and received by 
the firft mate of the plaintiff’s (hip, 
(which firft mate was dead, and no 
other perfon was prefent to depofe to 
the converfation which palTed be- 
tween them i) held that the bell evi. 
dence of the faA could only be given 
by the defebdanta* officer, who de- 
livered the commodity on board to 
filch firft mate, and that the aAion 
oonld not be fuilained by fecondary 
evidence. Williams v. The Eajl In- 
dies Cemfat^, M. 43 G. 3. ^ 192 

3. In anaAiop on a foreign judgment, 

it ia not fofficient to prove the judge’s 
hand-writing fobferibed to it, witb- 
ont proving that the feal affixed 
thereto U the feal of the court, htn- 
ry V. Jtdej^ H> 43 G- 3. 121 

4. A garaifliee, againft whom a reco- 
very wat bad in the mayor’s court 
on foreign attachment* after a fom- 
mons to the defendant and nihil rc- 

' tamed, may preCeA himfelf by giv- 
ing fuch proceedings in evidence up- 
on non aftiimpfit. in an aAion to re- 
a 


cover the fame debt brought by thd 
di^fendant below, ' without proving 
the debt of the plaintiff* below, who 
attached the money in his hands : 
although by the courfe of proceed- 
ings in the mayor’s court, bail not 
having been put in, the plaintiff be- 
low was not obliged to prove the 
debt tQ entitle himfelf to recover 
againff the garniihee. M'Daniel v, 
Hughes, //. ^3 G. 3. 367 

. Evidence of an acknowledgment by 
the defendant within fix years of an 
old exiffing debt of above fix years 
ffanding, due to the plaintiff’s intef- 
tate, but which acknowledgment was 
made after the intellate’s death, will 
not fupport a count by the admini- 
ilrator laying the promife to be made 
to his tnteftate, to which tbe ftatute 
of limitations was pleaded. Sarsil, 
adminijlrator, f^c, V. Wine» H. 43 
G. 3. 409 

EXTINGUISHMENT. 
dvrCoveNANt, No. I. or Accoaa 

AMD SaTISFACTIOM, No. 1. 

FACTOR. 

See Stofpikq in tramsitw. 

FACULTY. 
Prohibition, No. i* 

FARM-BUILDINGS, &c. 

See Landlord and TEMAMr,No.i. 

FEME COVERT. TRUST. 

See SlTTLEMENT BT 'EaTATB* 
No. I. 

FIXTURES. 

A tenant in agriculture who ereAed at 
his own expence, and for tbe more 
necelTary and convenient occupation 
of his farm, a bcaft-boufe, carpen- 
ter’s (hop, fuel-houie. cart-hou'e, 

pump* 



FOREIGN JUftGMfiNT. HIGHWAY. 6sf 


pump^hoofe, and fold-yard wall« ] 
which buildings were ot brick and 
mortar, and tiled, and let into the 
ground, cannot remove the fame, 
though during his term^ and though 
he tnereby left the premifes in the 
fame iKite as when be entered. There 
appears adiiiin^ion between annex- 
'ations to the freehold of that nature 
for tiie purpofes of trade, and thpfe 
made for the purpofes of agriculture 
and better enjoying the immediate 
profits of the land, in favour of the 
tenant’s right lo remove the former ; 
that is, where the (uperincumbent 
building is ereAed as a mere accef- 
fary to a perfunal chattel, as an en 
gine : but where it it acceflary to 
the realty it can in no cafe be le* 
moved. EUwa v. Maw, ikf. 43 
G. 3. 3S _ 

FOREIGN ATTACHMENT. 

k garniihee, againft whom a reco 
very was had in the mayor’s court 
on foreign attachment, after a Turn- 
snons to the defendant and nihil re>. 
turned, may proce^l bimfclf by giv- 
ing fuch proceedings in evidence 
upon non afTumpfit in an a^llon to 
recover the fame debt brought by t 
the defendant below, without prov- 
ing the debt of the plaintiflF below 
who attached the money in hirs 
hands: although by tbecourfeof pro- 
credings in the mayor’s court, bail 
not having been put in, the plaintiff 
below was not obliged to prove the 
debt to entitle himfelf to recover 
againft the gr.rnifhee* McDaniel v. 
hughes, //. 43 G. 3, 367 

FOREIGN JUDGMENT. 

In an aflion on a foreign judgment, it 
is not fufficient to prove the judge’s 
hand*writiog fubferibed to it, with- 
out proving that the feal affixed 
thereto is the Zeal of the court. 
Htnrj V. jidsy, H. 43 G. 3. 221 


GAME^ 

Conviction, No. t. 

GRANT. 

Copyhold. Way, No. i« 

A leafe for a year being made between 
J. and the relearr, ftating B* to 
be a truAee for granted the pre- 
mifes unto C. in his poftcffioti being, 
by virtue of an indenture of Jeaie, 
bearing date the day before the re« 
leafe, and to his heirs, baiendnm to 
B. and his heirs, to fuch ufes as Cm 
(hould appoint : held the releafe 
fufficient to convey the premifes to 
and the words in the granting 
part ** unto G.” &c. may be re- 
jefted as furplofage. v, Top^ 

ham, M. 43 G. 3. 115 

HABENDUM. 

See Gxant. 

HIGHWAY. 

Su Way. 

■ • Indiflment for non-repair of p 
highway within ceitatn limits, 
charging the corporation of Liver- 
pool with a preferiptive liability to 
repair all common highways, dtc. 
wilhin fuch limits, ** excepting fuch 
as ought to be repaired according to 
the form of the fcveral flatutes in 
fuch cafe made,” is bad, for want of 
fbewing that the highway inqueftion 
was not wichin any of the exceptions. 
Rex V. the Mayor, 0/ Liwrpoel, 
Af.43G. 3. 86 

. A count ftating the defendants* lia- 
bility to arife by virtue of an agite- 
inentwith theownersof boufes aiong- 
lide of the highway, is alfo bad ; lor 
the parifh who are pritn& facie bound 
to the repair of ail highways wiihin 
their boundaries cannot be dtfebarg- 
cd from fuch liability by any agree- 
ment with otberi . eh, 

|. By /- 19. of fiat. 13 G 3. r. 78, 
whv'te an order of juUices has been 

made 



HUNDRED. 


INDICTMENT. 




made for flopping nparoad,an appeal 
is given to ** the party grieved by 
** any fuch order or proceeding at 
** the next ^^arttr Sfffiant afitr fiub 
** witr madt tr fneadtHgs bad** 
4tc. : held that the appeal mail be 
made to the Qaarter Seffions M$xt 
tbi ‘Order made, without refe. 
lence to any notice received by the 
appellant of fuch order. Rex v. tbe 
JmfiioetofSta^'ordfoire, M, 43(r. 3. 

»S« 

HOMICIDE. 

See DvaLLiMG. 

HUNDRED— ACTION 
AGAINST. 

t* In an aflion againft the hundred on 
the ftat. 9 Go i . r. 22. for damage 
fiiftaihed by the wilful burning of 
the party *5 barn, it it a precedent 
condition that the party grieved 
Ihould within the time limited give 
in hia examination upon oath before 
majsidratCp whether or not he knrw 
the ofieoder or offenders, or any 0/ 
iiimi and an examination on^oath, 
in which the party only fwore that 
he fujpt^id that the fa^ was done 
fy /omt ptr/on or perfons to him ytn* 
iaow/tf ia not fufficienc within the 
ftatate; ftill lefs in fopport of an 
averment in the dcclararion, chat he 

5 ;ave in fuch examination. See. in and 
y *whicb it appeared that the plaintiff 
did not ino^ the perfon or perfons 
who committed the fail. For non 
Conftat by the terms of fuch examt. 
aation that the plaintiff did not know 
feme oi the bifenderSf if there were 
fevera!. TbwruU v. the Inhabitants 
\ ff this 'Hnndro 4 Mutford and Lo- 
ibin^anJ^ in &eiw{y 3^ H, 

4%G.u 4^0 

a. The burning of fb mitl-bonfi, not 
parcel of any-dwellibg-houfe, is not 
felony within tfii tbt. 9 G. i. e. S2. 
which gives a remedy to the party 
grieved againft the hundred* chough 


within tbe iUt* 9 G* $• which omiti 
the remedial claufe. HiUs v. ebn 
Inhabitants of tbe Hundred 0/ Sbrewfa 
bury, £. 43 G. 3. 457 

HUSBAND AND WIFE. . 

The hufband having taken a bond 
conditioned to pay his wife an annui- 
ty by the obligor, the latter cannot 
without the affenc of the hufband 
agree with the wife to difeharge 
himfelf from future payments of the 
annuity for a certain period, in con- 
fideration of his difcharging certain 
^ebts of tbe hufband ; but ,the huf- 
bsnd may notwithftanding fue for 
the arrears of the annuity when due. 
Broxvn v. fobn Besfon^ H, 43 Go 3. 

33» 


INDICTMENT. 

Duelling. 

1 . Indsflment for non-repair of a high- 

way within certain limits, charging 
the corporation of Liverpool with a 
preferiptive liability to repair all 
common highways. Sec* within fuch 
limits, excepting fuch as ought to 
be repaired according to the form of 
the feveral ilatutes in fuch cafe 
made,” is bad, for want of (hewing 
that the highway in queftion was not 
within any of the exceptions. Bex 
V. tbe Mayer, lie. of Liwrpool, M, 
43 C?- 3- . 

2. A count, dating the defendants* 

liability to arife by virtue of an 
agreement with the owners of houfes 
alongCde of the way, is alfo bad : for 
the pariih who are priVna facie bound 
to the repair of all highways within 
their boundaries cannot be difeharg- 
ed from fuch liability by any agree- 
ment with others. ibm 

3* It feems that perfons putting on 
board a (hip an unknown article of a 
combullible and dangerous nature* 
without giving due notice of its con- 
tents, fo as to enable the mafter to 
ufe proper precautions in the flowing 



INVOICE. LANDLORD AN1> TENANT* M 


of Tt» it goiHty of • ttifiltmetiUM'. 
WtUi^s 9 . TtiSaM Im£a CmfOMj, 
M. 43 G. 3. toi 

INOyiRY— WRIT OF. 

Su Bond. No. i* 

INSURANCE. 

t. Where credit was given by Infarance 
brokers in an account delivered in 
by thein to an uederwriter for the 
f reniiami of re-afToranees. declared 
illegal by the ftat. 19 Qi.M, e. 37. 
after which the afTured 'gave notice 
to the brokers not to pay the money 
over to the underwriter, and indeoi. 
nified them for withholding it : held 
that the underwriter conld not main- 
tain an aAion againft the brokers to 
recover fneh premiums as for money 
bad and received by them to his 
ufe ; the tranfaftion being illegal, 
and the money not having been ac 
toally paid, but only credit given 
for it in acedunt. Edgar and anotbtrt 
jtJJignut tf Car^ a BauAruft, v. 
Fvwltr, H, 43 ^« 3 * 

3. Under a policy of infurance on 
goods from B, to B., C., and D., 
the rifle attached where the (hip. 
which was captured before the di- 
viding point, failed with intention to 
proceed diredlly to D. without firft 
vifiting the intermediate places. 
Though under fuch a policy, if a 
ftip mean to go to more than one of 
the ^aces fo turned, flie mail vifit 
them in the Ofder'iu which they 
Hand in the polhfy. Marfiba v. 
Rtid» B. 43 G. 3. / 57a 

3. How far a reprefefntation made to 
one underwriter on a policy ihall be 
taken to exteiad to fubieqoent under- 
writers. and whss Btall be evidence 
of it. vim ib. 

INVOICE. I 

5ivCoKSiCNoa aW CoNSiCKic. 


JEOFAILS-^OTATUTE OF. 

Bar PbiitoiNO. No. a> : ‘ ’ 

JOINDER IN ACTION. 

Stt PtlADINO. No. 3. 4* . 

K 1 N»NBXT OF. 

Brv Devise. No. 3. 

LANDLORD AND TENANT. 

I. . A tenant in agricuhare, who eteRed 
'at his own expence, and for the more 
neceflaty and convenient occupation 
of his farm, a beaft-houfe, cirpqn* 
ter’s fliop, cart.hottfe, pump-hoofe. 
and fold.yard watU which buildingc 
were of brkk and mortar, and tiled, 
and let into the ground, cannot re- 
move the fame, tKough daring bis 
term, and though he thereby left the 
premifes in the fame date as whkn he 
entered. There appekra to be a 
diltinflion between annexations to 
the freehold of that nature for the 
purpofes of trade; and tiiofe made 
for the purpofes of agriculture and 
better enjoying the immediate pro- 
fit* of the land, in favour of the te- 
nant’s right to remove the former t 
that is. where the ruperincumbent 
building is eredled as a mere acMf- 
fary to a perfonsl chattel, as ad en- 
gine : but where it is acceiTsry to 
the realty, it can in no caft be. re- 
moved. EhoMM V, fifow. M. 43 6. 3. 

38 

z. The rettipt from the ceftuy que vto 
of a quit-rent reforved on theygraac 
of a copyhold does not cpnlllpfe • 
tenancy from year ^car. fit ai to 
entitle bis widow tb .aOtfce to qdtt 
the rent aol tuk^ fbmdaad 'af Ik- 
tween landfoid ood tenant, but dn- 
tributable to .mmfliyr confMerluion. 
Ri^ht dm tha. Bfiam mad CitaMtr tf 
IVtlUt V. Bamkinf. if. 43 G* 3. iM 

U a 


Vet. Ill; 


LEATHER^ 
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LIMITATION. 


MORTGAGE. 


LEATHER^Sfi ARCHERS. 

Th« Ru. I Jfx. I. f. 1.0^, which 
giret a penalty of 5/. aga^ntt any 
‘ * perfi^ refitting the <«aTCher4 ap- 
pmted by that a£t, in fearching tor 
aw) Seising goods made of leather 
iil-unoed or wrought, does nut at- 

Vtach opoa a tradefitian who purcbafet 

fuch goods ready made* tbougli witlHj The lord of a manor, to whom the 
intent to fell again, but only upon' grant of a market itmade r'l^rew/. 
the original makers of fuch ill 
wrought goods. lAaJon /. v 
yidttttffa, a. 43 G. 3. 334 


will not fepport a count by the ad- 
mioiftrator. laying the promife to be 
made to hit inteftate. to which the 
fiat, of limitations was pleaded. 
Sartll, AJmimfirater, f^e. v. Ifint, 
U . 43 G. s* 409 

MARKET. 


LEGACY. 

An ahioa at law lies againft an execu- 
tor to recover a fpecific chattel be- 
qoeathed. after his aflT-'nt to the be- 
quefi. Dee e» the itemift ef Lord Snyt 
0 »d Seie V. G-^t JIf. 43 G. 3. lac 

LIMITATION OF TIME. ! 

/!?« SsT'Orr, No. I. ' j 
Where no evidence appeared to (hew | 
that a way over another's land had! 
been ufed by leave or favour, or 
under a miftake of an award which ; 
would not fuppurt the right of way 
claimed, foch a ufer for above 20 
years cxerctfed adverliely and undet 1 
a claim of right is fuffioient to leave * 
to the jury to prefume a grant j See 
which miflt have been made within ' 
sb years, as all former ways were ai 
that time extinguifiied by the epera- 
tiou of an inctofure a£l. Cimpbell 
V. ifilfitHt U. 43 G. 3. 094 


Tam de ^ . may hold it any where 
infra villam de W.: and whether 
•villa extend to the town of W. or the 
townflupor pariih of the lord 
has a right to remove the market* 
place from one fitoatioo to another 
within the precinA of his grftnt. 
And though he fhould have holden 
it for above so .years within the 
townihip of W., where the grant on- 
ly gave it him within the town pro- 
perty fo called at the time* yet if he 
afterwards give notice of the re- 
moval to another place io the to<sti- 
(hip, the public have no right to go 
upon his foil and freehold in the old 
market-place ( and any perfon going 
there is liable to an a£\ion of trerpafs 
by the lord. CtmvsH v. Salkeldt F, 
43 3 - S 3 * 


MASTER AND SERVANT. 

Pooa-RsuovAL. PaivcflPAL 
AND AoIKT. 


MANDAMUS. 

ArrsAL, No. a, 

LIMITATION--S TATUTE OF. j 
Ifik idtnoeof an adenewledgment by the ^ 
' .defendant witbin fix years of an old | 
exifilbg debt of above fix years j 
ftamiKpg due to tbe .|daimi<F*s intef- 


MISNOMER. 

The defendant being foed by the name 
of Jtnathaa ethervaifojabm Seams f* 
Is no caufe of demurrer to the de- 
claration ; for. non confiat that it ia 
not art! one ehriffism name. Seett v. 
iSsmt^ Af. 43 GI $. Ill 

MONUMENT. 
d«r PtoHraiTion. No. 1. 

MORTGAGE. 


tatr. but which jacknowledgmcDt EjeAqieat mty be brought by • morr . 
nrac made after vhe mieiate'i dyutk. g*EC** witboot givB^ aotict 



OBLIGATION. 

qait» againA one who wa* let into 
pc^ffioo at tenant from year to year 
by the mortgagor* after the mort* 
gage made to the original mort- . 
gtgee* but before the affignment of 
it to the leflbr. Thiuultr IVeavtr 
V. Btlcbtrt £• 43 G. 3. 449 

MURDER. 

t 

Stt DiratLiKO. 

NEW TRIAL. 

It it no ground for the court to erant a 
new'triil that a witnefi called to 
prove a certain fa£t wai rejeded on 
n Tuppofcd ground of incompetency* 
where another witneft who wai called 
eAabliihed the fame faft, which was 
not difputed by the other fide ; and 
the defence proceeded upon a colla-. 
teral point, upon which the verdict 
turned. Edwardt v. Evautf £. 4t 
G^3. 4S« 

NOTICE TO QUIT. 

Ste, Landlord and Tenant* 
No. 2. 

OATHS. 

The unlawful adminifierlng* by any 
aflb^ated body of men, of an oath 
to any perfoo, purporting to bind 
him not 10 reveal or difcover fuch 
; nntawful combination or confpiracy, 
lior any illegal a£t done by them, 5 rc. 
is felony within the fiat. 57 G- 3- 
t. 133., though the objeA of fuch 
aflbciation were a confpiracy to raife 
wages and make regulations in a cer> 
tain trade, and not to Air op mutiny 
or fedition. Rtfe v. Gnrgt Mark* 
mdctbtrs, M. 43 G. 3. 157 

OBLIGATION.. 

Su Bond. 


OUTLAWRY. *7 

ORDER OP JUSTICES. 

Gf Bmfimrdji. 

Every reafonaUe intendment will b* 
made in favour of an order of jafi> 
ticea. Therefore where, an order of 
baAardy, reciting that it had ap^ 
peared to the juIBces on the oeth of 
R T. that the /aid Mmy CaAr (re* 
ferring to the t'tle in whiph fhe wm 
named at Mary C«/« dew^i) *1^ 
delivered of a bafiard child, Ate.} a^ 
further t that aptn the exatHiaatium of 
the faid M. C. taken on oath, Akir. 
dated, tcc. in the prefence of the 
R. 7 *., the faid jlf. C. upon her oath 
charged the defendant with beifg 
the father. Arc. adjudged that tha^* 
fore upon examination of the 'eapfw 
and circnmAancet of the prefflifea^ 
at well M the oath ef the feud M. C. 
before birth fo taken, and alfi upon 
the oath ef the faid R. T., that th« 
defendant was the father^ and that he 
Otould pay fo moch.^c. \ the Court 
will intend (efpectally after appeal 
confirming the order) that JiJ. C. 
was dead at the time of the order • 
made, and^ that her examination ca'' 
oath before taken in writing under 
the Aat. 6 G. 2. r. 31. was veiified 
on the oath of R. T, before the ma* 
gifiraRs making the order y which 
examination Is fufficient after the 
death of the mother to. warrant a 
fubfequent order of filiation. Rex 
V. Clajfton, M. 43 G. 3. 

ORDER OP REMOVAL. 

St* Am AU. Pooa>RtMovAt,* 

OUTLAWRY. 

In declaring againfi A. upoa • joimC 
contraA by A. and it it «Wt 
enough to allege that ;ik. was im jiar 
moaner outlawed^ withtwit adding’ ' 
that he wat oatlasvcd ia that 
Samadtrfan axd axatbtr v. Hxdfix, If. 
43 ^•. 3 * 144. 

PARISH* 
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PARUH'OFfICERS. 
iS« Coirt, No. I. 

PARTpmRS. 

^ere a bond by recUing that B> 
intended to open a battbing account 
with C-» t).t and as bis bankers, 
j tyat <;ondiuoned for asayment to tbm 
i of ati .Aims from time, to time ad- 
vanced to B- At tbt hanking-houft of 
Q,, D‘t and A. : held that on €<.*& 
death fucb obligation ceafed. and 
did not cover future advances made 
nfter another partner «ya$ taken in ; 
a|.nd that .F.( «vbo was indebted to 
. the honfe at C/s death, having af- 
terwards paid oflT the balance, which 
was applied, at the time to the old 
debt incurred in C.'s lifetime. A. 
was wholly difciiarged from his obli- 
gation. Strange and otbti-t,/urwvitig 
fartiurs ofWulviynt V. Lett E. 43 
C. 3. 484 

PAYMENT. 

Su Accord and Satisv action. 

No. I. 

I. If one take the fecurity of the agent 
of the principal with whom he dealt, 
unknown to the principal, and give 
the agent a receipt as for the money 
due mm the principal, in confe- 
uence of which the principal deals 
ifferently with his agent on the 
faith of fuch receipt, the principal is 
^ difeharged, although the fecurity 
fail. Alitdr, if the principal do not 
Ihew tl|at he waa mjared by means 
.of fuch falfe voucher, and the omif» 
Ecn of th* ** inform him of 
the; nodi: In due time. Ifyatt v. 

tfHtrtfuA, M. 43 G.3. 

•47 

9. ■One’ who bccaahe fwety for the 
' .defoadaiw before 1^. j^fchnrge nn- 
‘dur an infoivent.^dhbMs* eft. and 
wu ifurwmdp fll>|i{|^ te give a 


new, fecerity of a bond and wammf 
of attorney, Ac. for the (rid debt. 
'xanAot thereupon hold the defendant 
to bail by an aiSdavit ae for fo much 
snmry -paid to his ufe. T^itr v. 

M. 43 G. 3 . 169 

3. 1 he holband -having taken a bond 
conditioned to pay his wife an anna« 
ity by the obligor, the latter cannot 
without the auent of the hulband 
agree' with the wife to difeharge 
hinifelF from future payments of the 
annnity for u certain period in con- 
Aderation of his dtfebarging certain 
debts of the hnlband; but the hnf. 
band may liotwithffanding foe for 
tlie arrears of the annuity when due. 
Brown V. Btn/an, H. 43 G. 3 . 331 

PEER. 

'Su PRtVILBOE. 

PLEADING. 

See Hunurbd. No. i. 

Indictmekt, No. i. s; 

h. Where the plainuiF bad recovered 
judgment agatnft a tellator in his 
lifetime, and afterwards had judg- 
ment of execution agaiaft the execu- 
tors iny^rrr^^rM/, upon which judg- 
ment he feed the executors in debt in 
. the Jetinett foggefting a ekvafteovit t 
held that the executors being fixed 
conclufively with afiets by fuch latter 
judgment, the ifliie, upon non dttinet, 
lay upon them to prove the doe nd- 
minifiration of fuch afiets ; otherwifo 
the plain t«iF was entitled to recover. 
Hope V. Bagitt and anotier, M. 43 
G. 3 . » 

2. A declaration againft an executor 
feggefting a demafiavitf brought in 
the detimt only, is at any rate cared 
by verdifl. But femble thet ind«. 
pendent of the verdifk the plaintifir 
on fuch a declaration may take 
judgment d$ homt ujtatoris. it, 

g. In 



PLEADING. 

3. tin ail iftion agaipA threct wherein 
the |)laiQcUF declared that bad 

the iMduig of a hogChead the 

E laiptiff^s, for a certain reward to 
e paid to one of thenii.. and a' ecr. 
uin ocher reward to the other two« 
and that the d^ftndams fo negligent- 
ly coododed themlelvea in the load. 
ing« that the bogOiead was 

damaged : held that the gift ot the 
a£Uea was (he torf, and not the ree 
ira^ out .of which it arofe ; and 
therefore that, on plea of nut guilty, 
the two being acquitted, judgment 
might be bad againft the third who 
waa found guilty. Govtu v. Rad^ 
Mtdgt and ctbert, Af. 43 G# 3. 61 

4* A co int in aiTumpfit to the plaintiff, 
as . executrix, fOr money paid by her 
to the defendant’s ul'e, may be joined 
with another coiint on pro«iitres made 
to the teftacor : for, non conlUt but 
that (he may have been compelled 
to pay the money upon an obligation 
by the tellator as furety for the de- 
fendant to a creditor; in which cafe 
the law would raife an faflunpHt in 
him to reimbuiTe the tedator’s eltajte, 
and the moamy (o recovered by the 
executrix would be afiVes. Ord v. 
FenwicA, Executrix, /// Error, 
M. 43 G. 3* 1C4 

5. The defendant being fued by the 
name of Jeuathan otbcrvjifc John 
is no caufe of demurrer co 
the declaration $ for, non con U it 
that It is not all one chrijliav^ name. 
Ecott V. Soans, Af. 43 C. 3- Ilf 

6. In declaring against A. upon a 
joint contraft by and B., it is not 
enough to allege that B. was in due 
manner eutla^wcd, without adding 
that he was outlawed in tbdt fuit. 
Saunderfin and another v. ilud/on, M. 
4 jG. 3 M 4 

7. hvidence of an acknowledgment by 
the defendant within fix years of an 
old exifttng debt of above fix years 
ftanding due to the pUintifF’s in* 
Uttate# but which acknowledgment 
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was made aSef theleteflateV deiMif 
will not fupport a eopm by. the aid* 
miniHrator, Uying the proouje 
jmde to hu inieiUM..^ 
mitufiratw^ (Sc. t. H. 4 | 

C. 3. 40^ 

8. V/here one acetdentnily drove Ilia 
carriage againft another*a, the reaie« 
dy is trefpafs and not cafe, the injdrjr 
beih^ immediate from the aRdoiie; 
though he were no otherwUir blame* 
able than by drivfng on the wriibg 
fiiJe of the road in a dark ntgbr« 
The dininotiori is, that where the 
injury is immediate from ana£tof 
force by the defendant, the remedy 
. is in trerpafi ; where the injuly ia 
only confcquential to ail aft before 
done by cne defendant, there an 
action on the cafe lies. hcam$ v. 

E , 43 G . 3. $93 

POOR-RATE. 

Where the commanding officer \p bar* 
rucks had apartments allotted 

to him, oac in particular for uapf* 
afVinrr ihe biifintfs of the regiment« 
and the othe.s fitted up for the ac« 
commodiiion of birnfelf and his fa* 
mily, who refided there with him. 
containing amorigll others a kitchen. 
Wiith-houle, and coach- houfe,^ toge* 
thpr with a liable, yard, apd garden: 
held that he was raicrable to i he re- 
lief of the poor for the fimie, having 
a beneficial enjoyment of them b<!** 
yond his neceifary accommodatiori 
as an ojj^cer for the purpofe of pub/ic 
fcrvicc. Rex v. Terrott, E, 43 G. 3. 

POOR.REMOV& , 

r.^A fittgli woman liviiijg''{ii ihfvfcii 
'with hrr mailer U not remOye^bAe 
es'cn fince the ftat. 35 0, j. lOfi 
/. 6. againR the confeat of hOrfelf 
end her mallelV thdoghadjadgOd^by 
the order of;-reh)ovel to be 40//2i 
child f and t/^rr^^elu^geabte tO<the 
U # J parilh 
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parilh in which fht. wai fervicg ; 
that lUittC# BO€ excending CO msk^i 
pnrfiaiM removable who were * hoc 
proper obj^At of removal before, 
Dtt^^hly to leave eercain deferiprions 
perfonc excepted out of the k£i 
liable to be removed, though, not in 
1 m& chargeable, if otherwife proper 
bbjefie of removal. Rex v. The In- 
bahitMts 0/ Mvelejt B. 43 G. 3. 563 
:• SemhU^ a fervant cannot be remov. 
Id out of the fervice of bis mailer. 
lb. a ». ib 568. 

POWER* 

. Where in a marriage fettlement 
made by tenant in tail, he fettled the 
fame to Kimfelf for life and to the 
children of the tn^jriage in liriA fee- 
element; with a prbvifo that it fliould 
be lawful for him by deed or inllru 
meet in writing atcefted by three 
witnedfes and ta be inreJIel, with the 
conient in writing of ea tain trullees, 
to revoke the old and declare new 
nfes 3 held that a deed of revocation 
executed by him and all the cruf- 
tees in peribn except one, and the 
confent of . that one being given by 
means cf a general, power of attor- 
ney befpre made by him to the 
fettlor to confent to any fuch deed 
might think proper to make, by 
virtue of which the fettlor executed 
the deed for and in the name of fuch 
truftee, is bad, though propeily ac- 
tefted indinrolled; and chat another 
. deed of revocation properly executed 
anvi afleoced to, but ns: inroUed till 
i mfter the fettlor's deaths wan alto void ; 
forchat every thing required to be 
'ddnStvi^ execution of fuch a 
poweir muft be ftrsdly complied with, 
and' mutt be completed in the life- 
ttme of the perfon by whom it is to 
be executed : and alfo held chat the 
defett of the one deed could not b« 
fa jplied by the other. HnnukLu v. 
Kmp^ U. 43 G* 3« 410 


PRACtlCB. 
PRAGTICE. 

I. It is not neceflery to give a term^s 
notice of trial after proceedings in 
the caufe have been fufpended for- a' 
year, if wickin the year, the plaintiff 
gave notice that he (hoold proceed 
again; but the common notice of 
trial is fufitcient. Richards v. filer- 
r//, M. 43 G. 3. I 

a. A writ of latitat iflued againft a 
peer faperfeded on motion, ground- 
ed on an office copy of the praecipe, 
in which the defendant was ftiled 
Baron of Couche v. Lord jfrun- 
delf M. 43 G. 3. 127 

3« A judgment recovered by i#. againtt 
J9. and C. will not be fet off, on ap- 
plication to the general jurifdiftion 
of the court, againtt another judg- 
ment recovered againft jf. by the 
aflignees of 27 . under an infolvenc 
debtors’ n&r the intereft of third 
perfons intervening, who have pecu- 
liar truth by the ftatute* Doe v« 
Darnion', M. ^3 G. 3. 149 

.. The fervice of procei's on a Sunday 
is abroliiiely void by the ftat. 29 
Car. 2. r. 7. f. 6. and cannot be 
made good oy any fubrequeot waver 
of the defendant, as by bis not ob- 
jirfling till after a rule to plead 
given. Taylor v. Phillips^ M. 43 

G. 3. \SS 

;• If. a defendant be ferved with pro- 
cefs by a wrong chriftiaii name, and 
afterwards the plaintiff enter an ap- 
pearance for him and ferve him with 
notice of declaration by his right 
namct and proceed to judgment and 
execution, the court will not fet 
afide the proceeding for irregularity 
merely on the ground that the de* 
fendant never appeared, becaufe he 
ought to have pleaded fuch mifnomer 
in abatement. But . he was after- 
wards let in to defend on payment of 
coth, and fwearing to a mtftake of 
the praAice and to merits. Oakley 
fni Sam v. QiUs^ Af. 43 G. 3. 167 

6. Tb 4 
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6. Tile UTue iiisft be enters at Of tbe 
teiroi wbcii cbe rejk to rcflif wi* 
gives end the fisiiliter joraeo* aed 
sot a* of the ptctedtng when 
the plea wat pleaded. v. 

MiUn-t 'a 04 

7> Obc, who wai coSim^ed Mt A'lw- 
gdtt by cemiB^oiarira of basltropt 
lor sot ‘anhiifmng fatiafadoriljr to , 
certain oueftionsi mull, for the pur- 
'pofe''!^ beii^ forreodered by hu bail 
is a civil foitA be brought up by a 
habeat corpus iffiied oat on the 
crown fide of the court, on which 
fide atfo muft be taken the fiibfe- 
qurnt rule for the furrender in tht 
allion. bis commitment pro formfi to 
the marfliai, and his re^commitmeoi 
to ffevDgatt charged with the feverai 
matter!. T 9 ylor*s Ca/tj fif. 43 C.. 3 

’ *3* , 

9. Where after due notice of render ot | 
the principal the pliintifiT ilili pro- 
ceeds againll the bail in the aAion 
ot debt upon the recognizance, be- 
caufe no offer was made by them to 
pay the coffs in the loit againit’ 
them, nor any rule obtained by ihcm 
to ffay proceedings in the adion 
againll them on payment of ctil> : 
held tbe rubfequent proceedings ir> 
regular, being contrary to tbe rule 
ot court. Tr/a. 1 jiaa. which fays, 
that on fuch notice of render all fur- 
ther proceedings againll thb bail 
IhaM ceafe. Bjrat v. jfguilar, U. 

43 3* . 

I. Wnere tbe caufe ofaAionfubllantial. 
ly arifrs in another county than that 
in which the vanue is laid by the 
pUlntilF. and the convenience^ and 
juftice of the cafe require the trial tt 
be had there, where all tbe witneff'o 
refide. at a great dillance from the 
county where tbe venue is laid ; the 
Court, on the application of the de 
fendant, will change the venue, on 
hi* agreeing to aqmit 'n particuly 
which- in point of form cxills in 


PR«!Kn€!B 

the original coun». 

Wainwright, up. or. H, 4g 

;-Vii 

to- ^hisg ontof the office a 
tion by the bf* wuich pnut/deKthfoe^: 
before iny dcclaraUimfo eWd& 
waver of the iwvgultriiy. - i ffiy ier!: 
V. Bourn," H, 43 G’. j* ■ * 

1 1 . Upon a writ of error foeg 
the principal after the baH a^: C 
and proceedings againfi theoiNj^fo^ 
facias, the court will ^ly fiajf'i'.jpifo* 
ceedings againll tbe bail pcmlmg 
writ nf error on the tense oT tbm* 
bail's undmaking to pay the .c^**' 
demnation muney. ana the coRe^i 
the feire facias, and (if it be 
in which there it no bail hb emi^ 
to pay the cefit alfo of the wn^ w 
error, it judgment ihoald be effiAn*, 
ed. Bufbonaa v. AUkt t -atid 
E, 43 tf. 3. ^ ^ ^ 

iz. Notice of excenting a wiltibf lOo 
quiry is in future to be given tp Iho" 
agent in town, and not to thc-tttfir* 
nev in the country, v. 

kiut, £. 436.3. ^ 5^ 

13. if the fecond writ of feire facies b«t 
in proper time upon the file in ihp 
filer. (F's office, that is (ufficieot to 
warrant proceedings againft the bail, 
though It were not rnter^ in the 
feire facias book in the lh*riiF*a,of« 
fice, whicii is merely a private book 
for his own convenience. 

V. Jttuaardaud another , E, 43 

570 

14. Afiee a bail-bond taken and np 
aitbchment iffiied againff tbe Iberiffi 
for not bringing in the body* t^ 
Cuurt will relieve him on payine||j 
of what is due to the ext^p^oCl^ 
penalty in tue bail-bond*.'' tbotM 
left than the ..^aimiflr^a dea^NHi 
Rex V. Tht Shtrif tf Htd^d^i Mi 
43®- 3* • 
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% PRINCIPAL AND AGENT. 

PREMl^JM. 

Insuraiice, No« i*. 

I^RESUMPTION. 

Sei Wavj No. i* 

iKntffe the law prerumci the affirmative 
of any fa£l» the negative of fach faA 
inoit be proved Sy the party aver* 
fine it in jpleading. So where any 
aftns required to be done by one. 
the omiffion of which would make 
him guilty of a criminal negleA of 
. duty, the Idw pre fumes the affirma- 
tive. and throws the buriihen oi 
proving the negative on the party 
■ whoinfift«.on it. Therefore where 
a phiniifl* declared that the defend- 
ants, who bad chartered his lliip, 
put on board a dangerous commodi- 
ty (by which a lois happened) wtb- 
fuf Jue nc/ici (0 (he captain or any 
perion employed in the navigation. 
It lay upon him to prove (qch nega- 
tive averment. And it being (hewn 
that the commodity was delivered by 
the defendants’ officer, and received 
by the firft mateof the plainci(r ^ (hip. 
(which firft mate was dead* and no 
pther perfon was prefent to depofe 
to the converfation which paifed be- 
tween them) ; held that the bell 
evidence of the fa£l could only he 
given by the defendants’ officer who 
^ deliv. rcd the comniodi«y on board 
to I'uch firil maw. and that thea^lion 
could not be furtained by^fecond.xry 
evidence initiams v. The Eaft- 
Jntlia Ccmjtanjf, M. 43 G. 3. 192 | 

^PRINCIPAL AND AGENT. 1 

If one take the fccurity of tlie agent of 
1^ the principal with whom he dealt, 
unknown to the principal, and giw 
the agent a receipt as for the money 
due from the principal, in coiifc 
(]uen€e of which the principal deah 
dilfpreutly wuh bis agent on tire 
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ftitk of the receiptf the principal ta 
dtfeharged although the fecurity 
fail. AlUett if the principal do not 
ihew chat he was injured by meaoa 
I of fuels falfe voucher, and the omif- 
< fioo of the party to inform him of 
the (ruth in due time, Wyatt v. 
The Marjuii of tiertferd^ M. 43 6. 3, 

PRISONER- 

One, who was committed to Nenvgafe 
by commilTioners of bankrupt for 
not anfwering fatisfadtorily to cer- 
tain queftions, muft. for (he purpofe 
of being forrendered by his bail in a 
civil fuit. be brought up by a habeas 
corpus iflued on the crown fide of 
the court, on which fide alfb muft be 
taken the fubfequent rule for his 
fur render in the adHon. bis commit- 
ment pro forma to the marffial. and 
bis re commitment to Ne-wgate 
charged with the feveral maitcrs. 
Taylor^ s Cafe^ H. 43 G. 3. 13a 

PRIVILEGE. 

A writ of latitat iftbed againft a peer, 
fuperfeded 00 oioaon. grounded on 
an office copy of the praecipe, in 
which the defendant w'as ftiied Uaron 
of ly* Ccucle V. Lord ArundeU M. 
43G\3. 127 

PROCESS. 

See Privilege. 

I. A writ of fieri facias, diredlcd in the 
firft inflance to the hathtF of the Ijlt 
of Ely out of this court, is erroneous 
and void, and the bailiff executing 
the fatn-j is guilty of a trcfpafs againft 
the paity whole goods aie taken in 
execution. i he B:l}K>p of Ely has 
not a palatinate junfdidlioo within 
the Jfl -, though exercilipg jura re- 
galia there, Proctfs ilfued cut of 
the courts at IVtf minuter ii*lo the Ifle 
j goes in the firil in!U;ice to the (he- 
* lift* 
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riff of Camtriigijklret wlo there-’ 
upon iffues his maodnce to the ‘ 
of the franchife. Grant v. Bagg 9 
md ^tbtn^ M» 4;^ G 3* 128 

The fervice of procefs on a Sttndaj 
is abrolmely vo d oy rhc ttat. 29 C«r. 
%• c. *! / 6. a^id cannot be made 
good by any iublequent waver of the 
defendant^ as by uis not objecting tdi 
after a rule to plra i triven. Taylor 
V. Phillips t Af 43 f?. 3 .35 

^ I* a delendanc be terved with pro* 
cef« by a wrong c^iriftian name* and 
afterwards the plaintiff en^er an ap- 
pearance for him and ferve him with 
notice of declaratiofi by his right 
narne^ ani proceed to jjdgmenc a»^d 
execuiioDf the Court wilt not fee 
alide the proceeding for irregulaM 
Cy merely on the ground that tb^ 
defend inc never appeared $ becaufe 
he ought to have pleaded luch mil- 
nomer in abatement. But he was 
after. %ards let in to defend on pay 
snent of and fwear ng to a 

iniflake of t prad:ceanJ to 
rit.^. Oakley jui tarn v. Giles, III* 
43 G. 3. 1O7 

PROHIDITION. 

See Costs, No. 2 * 

I. Where a re6ior was cited in the 
epifcopal confitiorisl court to (liew 
caufe why the ordinary fhouid not 
grant to a parifhioner a faculty for 
Hopping up a window in a church 
againll which it was propoied to 
crc£t a monument, to the granting 
of wliich the redt«>r diff:MUcd ; not- 
wi:hftanding wnicii the court below 
were proceeding to grant the faculty 
with me confine of the ordinary ; 
held to be no ground for a prohibi- 
tion, but mere matter of appeal, if the 
rcflor*6 reafons for djflVnting wer<* 
inaproperly over ruled. Balvjrr^ 
Clerk. V. Hafe, H. 43 G. 3. ^ 2 17 
After fenteiicc in the cccl. fiafli* :i1 
c<?urt in a matter of tithe, %vi;erc the 
f^U'.'A}on turned upon the ccnilruc- 


QIJO WARRANTO* 

tion of an aft of parliament^ upon n 
doubt raifed whet&er that court had 
not mitconftrued the aft, this Oonrt 
direfted the plaintiff to declare in* 
prohibition, for the more (blcmn ad* 
judication of the qaeftionj wbethet 
fuppofing the court below to hat# 
mifeonftroed the aft, a prohibition 
(hould go after fenmoce in a matter 
in which the court bdow had original 
jurtfdiftion, or whether it were only 
a ground of appeal f Gare v. Gap- 
pe^t Clerk, amd Gould v, Gapper^, 
C erk, £. 43 G. 3. ^ 47* 

QUO WARRANTO— INFORMA. 

TION IN NATUtCfc Op. 

1 . Where a corporation was dilTolved^ 
and no corporate body exifled in faft 
at the time, the Court refufed to 
grant an information in nature of 
quo warranto ag^iinll an individual 
for an impertinent claim to be re^ 
turning oAiccr at an cleftion of mem. 
bers 10 (trrvc id parliament, by vir- 
tue of his having been elefted an 
aldertnan while xtic corporation cx- 
iftvd in faf6^ ; there being no eMl 
right in controverfy, but it bring ra- 
ther the ground of a pioueedtng ia 
poenam by the Attorney- General. 

Ptx V. Sauvden. M 43 G 3. j 

2. it is no objeftion to th^f perlbns ap- 

plying for an information in nature 
of a quo warranto, which would ope- 
rate in i?5 effeft to d:ffi>tve the. cor* 
P'>ranun, that they attended the 
meeting at which the mayor waa 
elefted, whofe cleftion they impeach* 
edon the ground that the corporadoa 
was then oi/iulveJ by the lofs Qf on 
integral part, and chat (bey voted 
for another candidate, . and af- 
terwards ai'.endcd other corpotaie 
mcetirgs at which fuch mayor pre. 
fided. Rrse v. Morris aud Stemort, 
U. 43 C. 3. ,13 

3. rh« in.ijor pirt of an integral pau 
of the corpuration whofc attenda'ii,, 
is iv^uired at the election of oiHcees 

being 
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being gone* it operates as a diffotu- 
tioD of the whole corporation, which 
has .thereby loft the power of hold* 
iog corporate alTemblies for the pur- 
- pofe of filling up vacandes and con- 
iliMing itfelh ai3 

RATE. 

Sts Pook-Rate. 

im*ASSURANCE. 

Su Insueancb, No. i. 

REMOVAL. 

Stt FooE'Rbmovai.. 

REVOCATION. 

Stt Powea. 

SCHEDULE. ‘ 

A fcbedule of goods referred io in a 
^ed( to which it was annexed^ xnoft 
have the proper ftamp By ftat. 37 
G. $. e. QOu/. 7. according to the 
somber of words and (l)eccf g and not 
merely the fingle fehedul? ilamp of 
%St 6 do itnpofed by the iiril fed ion 
of the aQ* Lake and another v. 
Jjpknvelt and others ^ JJpgnces of IValUs 
mBmkruptt 43 ^- 3 * 3 ^^ 

SESSIONS. 

Sit Ap#balp No. I. 

SETOFF. 

1. Where the grantor of an annuity, 
let afidc for a defedive rcgiltry, 
brings an aAion for money had and 
received to recover back the confix 
deration* money paid for it, the 

{ rantor may, under a plea of fet-ofF, 
(t off the payments made in refped 
of fuch^ aonuityp though for morej 
than fix years* unlefs the plainiift' 
reply the ftatute o|[ limitations. 
Uith H. Uicks^ iO 

a. A Judgment recoverejfi by againlt 
A and C. will not be fet ofi« on ap* 


SETTLEMENT. 

plication to the genera) jurtfdtAron 
of the court, againft another jodg* 
ment recovered againft A^. by the 
aflignees of B* under an infolvent 
debtors’ ad; the intereft of third 
perfons intervening, who have pecu- 
liar trofts by the ftatote. Dot v. 
Dormant M* 43 G. 3. 149 

SETTLEMENT. 

EJIaii. 

Where a pauper purchafed a Icafchold 
tenement for lefs than 30/., and af. 
terwards conveyed the whole term to 
one* in truft to let the premifes, and 
out of the rents and profits to repay 
hiinielf 10/. advanced thereon, and 
then to apply the rents and profits 
to the feparate ufe of the paoper’a 
wife -during her life, and afterwards 
to the pauper’s own ufe for life if 
be furvived her, and afterwards 
ainongft their children : and the 
Uuftees fuffered the pauper to con- 
tinue torefide in the boufe above 40 
days, till becoming chargeable to 
the pariih he was removed ; held 
that he gained no fettlement by fuch 
refidence; for he had no immediate 
intereft remaining in him at the 
time, but at moft a doubtful and 
contingent future intereft; it being 
uncertain whether the 10/. would 
ever be paid off, and even if it were, 
that not giving him any right to re- 
fide upon the premifes. Bex v. The 
Inbahitants f Tar ram Laiincejion^ H* 

43 3 * ^ 

— By takh/g a Tenement » 

One who redded on a tenement of 5 /• 
a year in the parifti of and at 
the fame time rented the Icy (i. e. 
pafturage) of two cows from 
day to Michaelmas in certain land 
in //• at 6 guineas, thereby gains a 
fettlement in Z/'., chough he were 
not entitled to the exclujive padurage 
of the land in //. ‘ Rex v. Thtlnba^ 
bitants ej Hgllingfont M. .1.3 G. 3. 113 

bHElUFF. 



STATUTES. 


STATUTES. 


SHERIFF. 

Stg Process* No. i. 

STAGE COACH. 

See CoNVlCTlCN^ No. 2. 


STAMP. 

1. An executory agreement for the 

making and putting up of certain 
machines in the party’s houfe is re- 
quired to be llamped like any other 
agreement* not being within the 
exception in the (lamp ails in favour 
of agreements* &c. '/hr or relating to 
the fair of goods. Buxton v. Bedall^ 
//. 43 G\ 3. 303 

2, A Ichedule of goods referred to in 

a deed, to which it was annexed* 
muft have the proper deed (tamp by 
flat. 37 G. 3. f. 90. f 7. according 
to the number of words and (heets* 
and not merely the Angle fchedule 
flamp of 2/. (}d impofed by the firft 
(bdlion of the ail. Lake and another 
V. Afs’iKell and other AjJignees of 
Wallis a Bankrupt^ ft. 3^^ | 

STATUTES. 

Where a ftatutc profefles to repeal ab- 
folutely a prior law* ami fubflitutes 
other provifioris on the fame fubjeil* 
which are limited to continue only 
till a certain time* the pr ior law does 
ppc revive after the rcj.caiing ilaruie 
is fpent* unhTs tlie intention of the ; 
Irgifl i: ure to tiiat ( flevl be expre/T- | 
ed. Warren q. /. V. Windle, 

//. 43G. j. 205 

Men. 8. 

27 lien. S. c, 24. (County palatine) 135 ; 

T.'oeefs 137 i 

33 ILn. 8. f. 10. (County palatine) 135 

Eliz,abeth. 

43 EJi^- c- 2. ( Poor rate) 506 

fames 1. 

1 fac. I. f 23 (Leather fearchers) jjq 


7 Jae. I. r. 5. (Coftt) 9« 

21 Jac. I. r. 12. (Cofta) imiy. 

c* 19. (Bankrupts) j¥^- 

Charles 2 . 

13 i4Cdr. 2. r. 12. (Settlema(i0rf4' 
29 Car. 2. c. 7. (Procefs on 

WiUirm 

8 de 9 3* r. 1 1. (Inquiry— -W|at of) 

az 

(Cofts) 495 

^ Sc 10 ir, 3. t. 15. (Award) 605 

Jlmn 0 , 

5 Ann. e. 14. (Game) 467 

12 Ann. ft. 2< e, %•]. (Coil ne.rure) 

*c^ 

Gtcrg* l« I 

7 G. 1. r. 31. (Bankrupt.) , 70 
9G. I. r. 7. (Order of remofid. Ap* 
peal) 34a 

r. 23. (Adion ag.inft th. 
hundred) 400. 457 

I George 2. 

^ 2 G. 2. e. 24. (Bribery aA). 43 1 
3 G. 2. e. 26. (Coal mcafure) 203*53$ 

5 G. 3. e. 30. (Bankrupt. Bund) 22 

6 G. 2. r. 31 . (Order uf filiation) 58 
19 G. 2. r. 37. ( Ke^aflornnee) aaa 

G. 2. e. 4;. {Bermomi/ey poor) 8 

George 3. 

9 C. 3. e. 29. (Burning fflilb) 457 
i 13 G. 3. c. 7«. (Highway a6k) le* 

' 17 G. 3. c. t(>. (Annuity aA) 461.; 

foo. 55j| 

19 G. 3. e. $6. (Audion dotyj iip 
23 G. 3. r. 5)}. (Stamp) , - i 
i 26 G. 3. r. 108. fCoal medi^) 

{ z8 G. 3. e. 37. (AiiAion dnty). 

: 31 G. 3. f. 19. (SermoMcl/^^ 

^ 35 G. 5. r. 101. (Poor*r«iliond) j;j5k 
37 3* S«* (Swmp) 8*5 

e. lit. (inwlrent deotora^ 


(inbilrent debtofi^ 


e. 123. (Unlawr.i«itli*) 157 
42 G. 3. r* 89* (CmI mcafifr.) *05 

STOPPING 



^ STOPPlI^rG IN TRANSITU. 

Stopping in transitu. 

CcMSfONCR AND CONSIGNAS. 

. 'A'i;rader here givei an order to his 
. Cflfrcfpondent. abroad to Ihip him 
.;4fCtaio goods, which the latter 
MSKarea upon his own credit, 
without naming the trader here, 
'laid ihtps tG him at the original 
charging only his commif* 
^oii: held that the eorrerpondent 
abroad is To far a ’otndor as between 
him and the trader here, that on 
the bankruptcy of the latter he may 
ftop \the goods in tranfitu by pro- 
curing the bill of la'ding from the 
bankrupt’s brother; and this, though 
the trader here had before his 
bankruptcy accepted bills drawn on 
him by his correfpondent for the 
•mount of the cobda ; fuch accep. 
tanecs proveable under his com- 
•iiffion amounting at mod to part 
Irayment for the goods, which does 
not takh away the vendor’s right to 
libp in traniitu. Ftiji and another^ 
tf Brtwit a Bankrupt t v. 

H'raj, M. 43 3 ; ^ ' 93 

iVA wader in Emgla,md charters a 
flup on certain cooditions for a voy- 
age to «nd to bring goods 

home from ‘his correfpondent there, 
«vho accordingly Ihips the good: 
fdi account and at the rifle of the 
ffeighier, and fends him the in 
vbicea and bills of lading of the 
cargo: held that the delivery of tlir 
goods on board fuch tbartered fliif 
.jdoea not preclude the right of the 
,r|j||m||gisor to Hop the goods while ir. 
K^P^afita on board the fame to th.i 
in C'tfe of his infolvency in 
rtbe tisna- before adual deli 

any more than if they had 
badk dleUyered on bpard a gtntral 
liiiip for the faaie purpofe. And 
a O^aod of the gopds having been 
snfdo by the agent of the condgnor 
smab' tha- captain before thdy were 
anioidcd; aher whicb be delivered 
thcgi to the aifignccs of the vendee : 


TIME— COMPUTATION OF. 

held that the eonfignor might main- 
tain trover againft the aflignees. 
Behtlingk v. IngUt and otbert, Jif- 
Jigntet tf Croat, tt Bankrupt, H. 
43 3* 3^* 

SUNDAT, 

The fervice of proceCs on a Sunday 
is abfolocely void by the flat. 29 
Car. 2. Cn jm /, 6, and cannot bo 
made good by any fubfequent wa« 
ver of the defendanti as by his not 
objefling tilt after a rule to plead 
givea. Taylor v. Phillips g M. 43 
G. 5. ijS 

SURPLUSAGE. 

A leafe for a year being made be* 
tween An and B.^ the rclcare> 
ftating B. to be a truftee for C.» 
granted the premifes unto C. in his 
poflefiion beinga by virtcre of an 
indenture of leafep bearing date the 
day before the releafep and to his 
heirsp habendum 10 B. and his heirs» 
to fuch ufes as C. (bould appoint: 
held the releafe fufHdent to convey 
the premifes to B* : and the words 
in the granting part .** unto C,'* 
may be rejedlfd as furplufage, 
Spy ve V. Tophamg A/. 43 Cf. 3 . Hfj 

TENANT. 

sSVv Landlord and Tenant. 

TITHE. 

See Prohibition, No. 24 

TITLE. 

See Co V K NAN r , No. 2 • 
EiTOI\PEL, No. 1 . 

TIME-COMPUTATION OF. 

Where time is to be computed from 
an a£t done, the day on which fuch 
ad is dcMie is to be included in 

the 



VENUE. 

tlie comptiUtion. Therefore where 
the ftat. 21 Jae, i. r. 19. t. 
cna6U that a trader lying in priibn 
two months (i. e. lunar months) 
after an* arreft for debt (ball be 
adjudged a bankrupt, that includes 
the day of the arreft. Glt^ngten 
and others, Affignets of Dickey % a 
Mankrtift, v. Rwvolint, 43 G, 3. 

407 

TIME— LENGTH OF. 

See Wat, No. i. 

TRESPASS. 

See Estoppel, No. 1. 

Process. 

Where one accidentally drove his 
carriage againdanothci's, the reme* 
dy is trc/paji and not eafi ; the in. 
jury being immediate from the aA 
done ; though he were no otherwife 
blameable than by driving on the 
wrong fide of the road in a dark 
night. The dillinAion is, that 
where the injury is immediate from 
an aA of force by the defendant, 
the remedy is in trerpafs; where 
the injury is only confbqucntial to 
an aA before done by the defendant, 
there an aAion on the cafe lies. 
Learnt v. Bray, E. 43 Cr. 3. 593 

TROVER. 

See CoNSicKOR and Consicnee. 

Trust for Feme Covert. | 

VENDOR AND VENDEE. 

Settlement or Estate, No.i. 

Stopping in Transitu. 

VENUE. 

Where the canfe of aAion fubfiantially 
arifes in another county thin that in 
which the venue is laid by the plain- 
tiff, and the convenience and jullice 

S 



of the cafe re^ve the tr^l tfati 
there, where.all the wunffleir 

' at a great diilanee from the 
where the xenae^ ie leaf I the 
. OB the applUa^O'Of the dehNmhiw 
will change the venae, on hiU.i^'"" 
ing to admit a partiovlar 
in point of form eaiih la th 
ginal cooaty.- ' Holaue v.: 

Wright, otu, tec. /A 43 G«' ' 

WAY. ' ■ 

Where no evidence appeared tCfbfW' 
that a way over, another's land bad 
been ufed by leave or favoori. ’^ 
under a mijlake of an award 
would not fupport the right of wa/' 
claimed, fuch a ufer for above to 
years exerctfed advrrfel^ and undff- 
a clmm of right is fuffioient to leave ^ 
to the jury to prefume a grant, which 
mull have been made within i 6 
years, as all former ways were at 
that tin.e extinguilhed by the operas' 
tion of an inclofure aA. 

V, tf 'if/ou, H. 43 G. 3. *94 

WITNESS. 

. Perfons appointed by llatute to be 
governors and direAors of ihe poor 
of a certain parilh, and made liable 
upon appeal againll a race made hr 
them to [he payment of colls in cale 
the Sefiions ihould award any .to tho 
appellant, cannot be witnelTes on 
fuch appeal ; though in truth only 
trullees, and entitled to be reim* 
barfed fuch colls out of the parochial 
fund ; for they are parties CO th(|;::, 
caufe, and liable to the coSs iif|^iil;| 
firll ittfiance. Rex v. TiHe 
and DireSors of the feme ■ 

Magdaiem, Bermokeff^, ia tbefym^ 
0/ Surry, M, 4 S<?*i- 
. Yet a tenant who was irated : 
poor rate being iademaUwd't^titf:l> 
landlord, wae holdeo a coiOjsiiMh^ . 
witneft on behalf of the pandi:’/^:' 
which he was a payer, oO agaNididp 

■ .'of 



WITNESS. 


WITNESS. 


' ^ fcttlemem. Xex v. Woodland^ 

G. j. ^ 1 1 . ». 

^/^defendaiit in a cau(e, atieoding 
T^j^^arbtirato^ to be examined ai a 
W under a lute of courts is 
atreft^ eundo, mo> 
1 ^ et redeundo. 5 /rar# v. Siu^ 

8 q 

is no ground for the court to 
grant a new trial that a witnefs 
calted to prove a certain fa£t was 
vejeAcd on a fappofed ground of 
ittcompetencya where another wit- 
nefs who was called eftabltflied the 
l^oia faA» which was not difputed 
bj the other fide ; and the deience 


proceeded upon a collateral pointy 
.upon which the verdiA turned. 
Md^wards v. Enmns^ E. 43 Cr. 3. 

5. Whether it be an objeflion to the 
competency of a witnefs for the 
plainti6F in an aflion of bribery at 
an elcAion for members to ferve in 
parliament, that a fimilar a£lion was 
pending againfl the witnefs himfelf 
for bribery at the fame eU-ftion, and 
an Acknowledgment by him that if 
the defendant were convifled he 
(hould avail himfelf, if neceffary, of 
his having been the firft difeoverer 
to the preient plaintiff. ? ib^ 


EMD OP THE THIRD YOirMr. 
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